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HISTORICAL NOTE 

The first General Law under the title, " The Business Corporations Law," 
was passed June 7, 1890, being L. 1890, eh. 667. It took effect May 1, 1891, 
and was made chapter 41 of the General Laws. This law was amended by 
L. 1892, ch. 691, " so as to read as follows." This amendment omftted some 
of the sections of L. 1890, ch. 667, and added one new section, thereby chang- 
ing the numerical order of the sections. These omissions, amendments and 
addition are shown by the table following. 

The amendatory statute named above [L. 1892, ch. 691] was, in turn, 
amended by L. 1895, ch. 671. The sections which are so amended are shown 
by the following tablet 



L. 1800, ch. ser. 


L. 1892, ch. 0OL 


L. 1896, ch. 671. 


Section. 


Section. 


Section. 




1 


Amended. 




2 


Amended. 




3 


Amended. 




Omitted. 






4 


Amended. 




5 













7 


Repealed. 




Omitted. 






Omitted. 






Omitted. 






Omitted. 




18 


8 


Amended. 


14-20 


9-16 
16 [new! 




21-24 


Omitted. 





Further amendments were made to L. 1892, ch. 681, as follows s 
Section 9 by L. 1902, ch. 438, § 1. 
Section 11 liy L. 1902, ch. 457, i 1. 

OoMoUdatof^ Report 82& 

w 
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BUSINESS CORPORATIONS LAW 

LAWS Z909, CHAP, za 

AN AOT relating to business corporations, constitnting ehaptei 
four of the consolidated laws. 

Became a law» February 17, 1909, with the approval of the Goivemor. Passed, 
tJiree-fifths being present. 

The People of the State of New York, represented in SevuU^ 
wnd Assembly, do enact as follows: 

m 
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BUSINESS CORPORATIONS LAW 

CHAPTER 4 OF THB CONSOLIDATSD LAWS 

Artide 1. Short title (§ 1). 

2. General provisions (§§ 3-16). 

3. Co-operative corporations (§§ 26-38). 

4. Laws repealed; when to take effect (§§ 50-51). 

Article 3 is new, being inserted by L. 1913, oh. 454. The former article 1 
WM renumbered article 4 by the same chapter. 



ARTICLE 1 
Shobt TrriJi 



Section 1. Short title. 



I X. Short title— This, chapter shall be known as the "Busi-. 
ness Corporations Law." 

Scope of act. — " In the revision of the corporation laws it appears to havA 
been the purpose to include in the General Corporation Law provisions which 
wotild apply to corporations generally; in the Stock Corporation Law, pro- 
visions that relate to or affect all stock corporations; and in the Business 
Corporations Law, particular provisions that would affect that class of 
corporations." Adams v. Wallace, (1903) 82 App. Div. 117, 123, 81 N. Y. S. 
848. 

Relation to other corporation laws. — Though this chapter of the Consoli- 
dated Laws contains all the statutory provisions pertaining to business cor- 
porations as a class, it is not complete in the sense that it embraces every 
legislative enactment the provisions of which are applicable to corporations 
of that character. For such additional measures which govern business and 
other corporations alike, reference must be had to the General Corporation 
Law and the Stock Corporation Law. Adams v. Wallace, (1903) 82 App. Div. 
117, 81 N. Y. S. 848. " The General Corporation Law, the Stock Corporation 
Law, and the Business Corporations Law were all passed at one time, and 
were a part of a single scheme of legislation, and must be read and construed 
together." People v. James, (1896) 5 App. Div. 412,. 421, 39 N. Y. S. 313. 
See also Bank of Metropolis v. Faber, (1896) 1 App. Div. 341, 87 N. Y. S 
423, affirmed 150 N. Y. 200, 44 N. £. 779. So the provisions of this 
chapter relating to matters embraced in either the General Orporation Law 
er the Stock Corporation Law are to be construed as supplemental to, and 
equally applicable with, the provisions contained in those acts, provided they 
are not in conflict therewith. General Corporation Law, | 321. Where there 
Is a conflict with any of the provisions of the General Corporation Law or 
the Stock Orporation Law, those acts shall not be deemed to apply. General 
Corporation Law, ( 321. 

The original Business Corporations Law was chapter 41 of the "General 
Laws," being L. 1890, ch. 567, amended hy L. 1802, eh. 681. ; ' 
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10 BUSINESS CORPOBATIONS LAW 

I S iBOorporaticm U 1009, A. 12 

ARTICLE 3 

Gbnesal PBOVIBIOmi 

Section 8. Licorporatioiu 

2hl Incorporating for the purpose of conducting law 

business, et cetera, prohibited. 
8. Restrictions upon commencement of busineaa. 
4. Reorganization of existing corporations. 
6. Payment of capital stock. 

6. Full liability corporations. 

7. Consolidation of corporations. 

8. Submission of consolidation agreement to stock* 

holders. 

9. Powers of consolidated corporations. 

10. Transfer of property of old corporations to consoli- 

dated corporations. 

11. Rights of creditors of old corporations. 

12. District steam corporations. 

13. Examination of meters by agent of district steam 

corporations. 

14. Entry by agent of district steam corporation to cut 

ofP steam. 
16. Water companies. 
16. Improvement corporations; right of condemnation^ 

§ a. Incorporation — Except as provided in section two-a of 
this chapter, three or more persons may become a stock corpora- 
tion for any lawful businejps purpose or purposes other than a 
moneyed corporation, or a corporation provided for by the bank- 
ing, the insurance, the railroad and the transportation corpora- 
tions laws, or an educational institution or corporation which 
may be incorporated as provided in the education law, by making, 
signing, acknowledging and filing a certificate which shall contain: 

1. The name of the proposed corporation^ 

2. The purpose or purposes for which it is to be formed. 

8. The amount of the capital stock, and if any portion be pre- 
ferred stock, the preferences thereof. 

4. The number of shares of which the, capital stock shall con- 
sist, each of which shall not be less than five nor more than 
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BUSINESS CORPORATIONS LAW 11 

L. 1909, ch. 12 Incorporation I 2 

one hundred dollars, and the amount of capital not lees than 
five hundred dollars^ with which said corporation will b^n 
business. 

6. The city, village or town in which its principal business 
r,ffice is to be located. If it is to be located in the city of New 
VTork, the borough therein in which it is to be located. 

6. Its duration. 

7. The number of its directors, not less than three. 

8. The 'names and post-office addresses of the directors for the 
first year. 

9. The names and post-office addresses of the subscribers to the 
certificate, and a statement of the number of shares of stock which 
each agrees to take in the corporation. 

Any certificate of incorporation filed, prior to April twenty- 
second, eighteen hundred and ninety-six, under the provisions of 
the business corporations law theretofore in force which shall 
contain the names and post-office addresses, either of the sub- 
scribers to the stock or of the subscribers to the certificate, and a 
statement of the number of shares of stock which each agrees 
to take in the corporation, shall be deemed to have complied 
with the requirements of section two, subdivision nine of said 
law. 

If meetings of the board of directors are to be held only within 
the state the certificate or by-laws must so provide. 

Amended by L. 1909, ch. 484. The amendment was inserted in the opening 
paragraph, beginning with " except " and ending with " chapter." 

The next to the last sentence of this section was taken from L. 1896, ch. 869, 
f 2. ** That act/' declared the consolidators, " construed L. 1890, ch. 667, | 2, 
subd. 9, as amended by L. 1892, ch. 691, f 2, subd. 9, by making it certain 
that subscribers to the certificate w«»re referred to. Under the subdivision 
as theretofore existing it was uncertain whether subscribers to certificate or 
to stock were intended. The matter inserted was intended to cure defects 
occasioned by the uncertainty mentioned and it was deemed wise to consolidate 
this curative matter in the general law to which it relates rather than have 
it exist as an independent act. Matter has been rewritten without change in 
substance or effect. Last sentence omitted from section because provided for 
In General Corporation Law, § 10." Consolidators' Report 326. 

The last sentence of this section was added from the Business Corporations 
Law of 1890, as amended by L. 1904, ch. 446, f 1; L. 1907, ch. 646, f 1. It 
was first inserted in this section by L. 1904, ch. 446, f 1, and has since been 
carried through the various amendments, together with a provision (added 
by L. 1895, ch. 671) authorizing the statement in the certificate of incorpora- 
tion of additional matters concerning the management of the corporation and 
the limitation of its powers, this provision being omitted from the Business 
Corporations Law on the recommendation of the consolidators, and included 
*j& section 10 of the General Corporation Law, 
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I 2 Incorporation L. 1909, ch. 12 

!• CreatUm of hustneaa corparatUmB: 
1. IncorptMrators, 

9* Burpoaea far tchMi Mudness eorporaUona may he farmed, 
9* Farmal requisUes af certificate: 

a. MaJcing, signing, and achnawledgment, 

h. Filing af certificate. 
4. Oawtewts af certificate: 

a. In general, 

5. Name af carparatian, 

e. Purposes of incorporaUon* 

d. Statement as to stock. 

e. Location of principal business office and duration af 

corporate existence. 

f. Statement as to directors, incorporators and afoofc 

subscriptions. 

g. Additional matters. 

II. Name, domieUs, direetarate, and duration. 

III, Stodh. 

IV, Business: 

1. In generah 
9. Insurance. 

8, Banking. 

V. Rromoters: * 

1. Definition and nature. 

9, Sale of property to corporation, 

8. Liability af promoters for their contracts and representa- 

tions. 
4. Com^pensation of promoters, 

9. Bights and liabilities af corporations on contracts of 

promoters. 
9. Adoption and ratification af contracts, 
7* Bights and liabilities of promoters inter a«. 



L Creation of Business CoBPOBATiom 
1. Incorporators 

General qualifications, — As to the qualifications required of those who pro- 
pose to become tl^e in'H)rporators of a business corporation, see General 
CoBPOBATiON Law, i 4. 

Need not all be directors. — " It is not necessary that an incorporator be a 
director, for there may be three or more incorporators, but not less than three 
directors." People v. McDonough, (1899) 28 Misc. 652, 60 N. Y. S. 45, 47. 

*. Purposes for Which Business Corporations May Be Formed 

Generally. — The question as to what constitutes legitimate business or deal- 
ings for a corporation organized under section 2 of the Business Corporations 
Law is distinct from the question as to the purposes for which a business 
corporation may be formed, but the one is so closely related to the other that 
the rulings on both should be consulted in determining either. See infra, 
this note, IV, Business. As to what constitutes a ''moneyed corporation ** 
under the laws of other states, as distinguished from the meaning of that 
term under t^e laws of this state, see 20 Ann. Gas. 136. 
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Under this section a corporation may be formed for the purpose of engaging 
in any legitimate business enterprise, excepting, however, the pursuits of 
moneyed corporations, and those purposes for the prosecution of which cor- 
porations may be organized under the provisions of the Banking, Education, 
Insurance, Railroad and Transportation Laws. Jacobs v. Monaton Realty 
Investing Corp., (1913) 160 App. Div. 449, 145 N. Y. S. 611, affirming 
80 Misc. 649, 141 N. Y. S. 1033; Ernst v. Terminal Clearing House Ass'n, 
(1W4) 86 Misc. 295, 149 N. Y. S. 181; Wilson v. Tennent, (1901) 61 App. 
Div. 100, 70 N. Y. S. 2, affirmed 32 Misc. 273, 65 N. Y. S. 862; Op. Atty.- 
Gen. (1907) 666. The Business Corporations Law marked the liberal policy 
of the state with regard to granting the privilege of incorporation and 
removed practically all restrictions that previously may have attached to 
the organization of corporations for otherwise legitimate purposes. Lancaster 
V. Amsterdam Imp. Co., (1894) 140 N. Y. 576, 35 N. E. 964; Ripen v. United 
Slates Woven Label Co., (1912) 205 N. Y. 442, 98 N. E. 855. 

Banking, loans, and dealing in bonds and mortgages. — Banking corpora- 
tions cannot be incorporated under this section. Op. Atty.-Gen. (1892) 431; 
Op. Atty.-Gen. (1914) 67. The prohibition against incorporation under the 
Business Corporations Law for the purposes of a moneyed corporation or a 
corporation authorized by the Banking Law includes receiving moneys or 
other property for safe-keeping. Op. Atty.-GJen. (1910) 419; storing goods and 
borrowing and lending money. Op. Atty.-Gen. (1893) 193; the business of a 
mortgage, loan, and investment company, Op. Atty.-Gen. (1893) 182; buying 
and selling stocks and bonds and guaranteeing the payment of interest and 
dividends thereon. Op. Atty.-(3en. (1893) 187; buying and selling bonds or 
notes secured by mortgages on real estate and lending money on real estate, 
Op. Atty.-Gen. (1892) 155. A company cannot be organized under this law 
when it appears that, although the general purpose of the company is to do 
a commission business, it will also be authorized under its proposed charter 
to act as commission agent for the purchase and sale of bonds in the manner 
provided under the provisions of the Banking Law. Op. Atty.-Gen. (1898) 
297. 

Indemnity, guaranty, and insnsaaoe. — Corporations to indemnify physicians 
and surgeons against liability for damages for malpractice may be organized 
under this law. Op. Atty.-Gen. (1904) 436. But a credit guaranty company 
if a moneyed corporation and cannot be incorporated imder this law. Op. 
Atty.-Gen. (1893) 308. Nor can an elevator company be incorporated there- 
und^ where it proposes to hold stock in other corporations, to lianage and 
cont?Dl them, and to guarantee their liabilities. Op. Atty.-Gen. (1907) 288. 
When the business which the corporation proposes to do is provided for by 
the' Insurance Law, incorporation as a business corporation is unauthorized. 
Op. Atty.-Gen. (1914) 183. A corporation cannot be organized under this 
law where its business is the keeping in good repair the plate glass of 
persons with whom it contracts, but it must incorporate under the Insurance 
Law. Op. Atty.-Gen. (1913) 638; Op. Atty.-Gen. (1914) 183. And the pro- 
hibition by the legislature against the incorporation of companies for the 
purpose of guaranteeing the payment of insurance policies extends to all 
classes of qprporations. Op. Atty.-Gen. (1894) 65. 

Guaranty of credit reports. — Mercantile reporting companiea, formed under 
thia section for the purpose of issuing to 'merchants reports as to the finan- 
cial responsibility of customers at the dates of the reports, may insert in 
their certificate of incorporation a provision authorizing them to guarantee 
the accuracy of such reports and to provide the measure of damages in the 
event of their inaccuracy, and not otherwise, the said damages not to exceed 
in any event the amount of credit extended by the client to the customer on 
whom the corporation has reported and not to exceed the amount of loss 
aetuallj aiistained by the client. Such a provision dotjs not contemplate an 
inmiranoe business so as to bring the corporation within the operation of 
the Insurance Law, f 170, subd. 2, because it merely authorizes agreements 
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on the part of the corporation with its clients as to the measure of damages 
recoverable if it be guilty of negligence for which It is liable at common law. 
People V. May, (1914) 162 App. Dlv. 216, 147 N. Y. S. 487. 

Transportation. — A " Personal Service Company " cannot incorporate under 
the Business Orporations Law where the business is one which could more 
properly be conducted by a corporation formed under the Transportation Cor- 
porations Law. Op. Atty.-Gen. (1905) 273. A company having for its pur- 
pose the buying, selling, chartering, and operating of barges, tugs and vessels 
of all kinds, and the carrying on of a general freight lighterage business 
cannot be incorporated under this section, but must be incorporated imder 
the Transportation Corporations Law. Op. Atty.-Gen. (1913) 73. Likewise 
a freight terminal corporation. Op. Atty.-Gen. (1913) 115. But a com- 
pany whose purpose is ''to operate stage lines for the conveyance of 
passengers for hire, within the city of New York," may incorporate 
under the Business Corporations Law. Op. Atty.-Gen. (1891) 220. This 
ruling was made under the Business Corporations Law of 1890 (L. 1890, 
eh. 567), section 1 of which prohibited incorporation thereimder "for the 
purpose of carrying on any business which might be carried on by a corpora- 
tion formed under any other general law, authorizing the formation of cor- 
porations for the purpose of carrying on such business." The attorney-genera 1 
concluded that, as New York city was excluded from the operation of L. 1890, 
ch. 666, f 20, relating to incorporation of stage lines in general, there was 
nothing to prevent incorporation under the Business Corporations Law for 
the purpose of operating a stage line in .that city. It will be noted that the 
provision of section 1 of the Business Corporations Law of 1890 quoted above 
has been incorporated in section 2 of the present law in a more specific form, 
and by reference to the Transportation Law, § 20, it will be seen that tlu; 
city of New York is still excluded from its operation; wherefore it would 
seem that the attomey-generars ruling still holds. 

Production and distribution of natural gas. — Although the Transportation 
Law has exclusive application over the creation of corporations designed for 
the purpose of manufacturing and distributing gas, nevertheless where a con- 
templated corporation seeks to deal merely in natural gas as distinct from 
the manufactured product it may be incorporated pursuant to the Business 
Corporations Law. Famsworth v. Boro Oil.& Gas Co., (1915) 216 N. iT. 40, 
affirming 155 App. Div. 79; Wilson v. Tennent, (1901) 61 App. Div. 100, 
70 N. Y.|g. 2, affirming 32 Misc. 273, 65 N. Y. S. 852. 

Supplying water. — A company whose object is to furnish water for manu- 
facturing or domestic use may be incorporated under the Business Corpora- 
tions Law. Op. Atty.-Gen. (1893) 184. But see infra, § 15, of this law. 

Practice of law. — Aside from the express prohibition contained in section 
2-a of this chapter, the term " any lawful business purpose " as used by the 
legislature in this section was never intended to warrant or permit of the 
creation of a corporation for the purpose of engaging in the practice of the 
law, in any manner or form. In re Co-Operative Law CJo., (1910) 198 N. Y. 
47», 92 N. E. 15, 139 A. S. R. 839, 19 Ann. Cas. 879, 32 L. R. A. (N. S.) 66, 
affirming 136 App. Div. 901, 120 N. Y. S. 1120. "This," said the court at 
page 483 et seq., referring to the term " lawful business," as use^d in section 
2 of the Business Corporations Law, "means a business lawful to all who 
wish to engage in it. The practice of law is not a business open to all, but k 
personal right, limited to a few persons of good moral character, with special 
qualifications ascertained and certified after a long course of study, both 
general and professional, and a thorough examination by a state board 
appointed for the purpose. The right to practice law is in the nature of a 
franchise from the state conferred only for merit. It cannot be assigned or 
inherited but must be earned by hard study and good conduct. It is attested 
by a certificate of the Supreme Court and is protected by registration. No 
^ne can practice law unless he has taken an oath of office and has beeosM 
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tin officer of the courts subject to its discipline, liable to punishment for con- 
tempt in violating his duties as such, and to suspension or removal. It is 
not a lawful business except for members of the bar who have complied with 
all the conditions required by statute and the rules of the courts. As these 
conditions cannot be performed by a corporation, it follows that the practice 
of law is not lawful business for a corporation to engage in. As it cannot 
practice law directly, it cannot indirectly by employing competent lawyers 
to practice for it, as that would be an evasion which the law will not 
tolerate. . . . Recent legislation simply emphasizes and protects the 
ostablished policy of the state and although ex post facto tends to sliow 
that BO such object was in contemplation when the general term 'lawful 
business' was used in the statute to authorize the formation of business 
•corporationg. (L. 1909, chs. 483, 484.) . . . When the provisions of the 
Code of Civil Procedure regulating the practice of law and the conduct of 
lawyer! are read in connection with the clause of the Business Corporations 
Law quoted above, it is obvious that they do not relate to the same subject 
matter and that in enacting the latter the legislature was dealing with 
something utterly foreign to the formei. (Code Civ. Pro. §§ 56 to 81; Fidu- 
ciary Law, L. 1909, ch. 36.) The special provisions relating to lawyers were 
not modified or affected by the general provision authorizing the lormation 
of business corporations." See also Matter of Bensel, (1910) 68 Misc. 70, 
124 N. Y. S. 726; Matter of Pace, (1915) 170 App. Div. 818. And see infra, 
this note, IV, Bu9vne$8. See also infra, S 2-a of this l«w. 

Examination of titles. — A corporation cannot be organized under this sec- 
tion to carry on the business of examining and certifying titles to real 
property. Op. Atty.-Gen. (1912) 345. 

Collection business. — Subject to the limitations of section 2-a of this law, 
prohibiting incorporation thereunder for the purpose of practicing law, a 
collection agency, to be operated for pecuniary gain, may be incorporated 
as a business corporation and not otherwise, though it may thereafter come 
within the provisions of Penal Law, f 280, by reason of conducting its 
business so as to constitute the practice of law. Op. Atty.-Gen. (1914) 355. 

Practice of medicine and dentistry.-— "The legislature in authorizing the 
formation of corporations to carry on * any lawful business ' did not intend 
to include the work of the learned professions. Such an innovation with the 
evil results that might follow would require the use of specific language 
clearly indicating the intention. . . . When the general term * lawful busi- 
ness' was used . . . business in its ordinary sense was aimed at, not the 
business or calling of members of the great professions, which for time out 
of mind have been given exclusive rights and subjected to peculiar respon- 
sibilities." In re Co-Operative Law Co., (1910) 198 N. Y. 479, 484, 92 N. E. 
15, 139 A. S. R. 839, 19 Ann. Cas. 879, 32 L. R. A. (N. S.) 65, affirming 
136 App. Div. 901, 120 N. Y. S. 1120. This language, though used in another 
connection, seems clearly to indicate that incorporation for the purpose of 
practicing medicine is not authorized by the Business Corporations Law. See 
also infra, this note, IV, Business. And the same general conclusion follows 
from the opinion of the attorney-general, that a corporation cannot be organ- 
ized under this law for the purpose of engaging in the practice of dentistry 
and dental surgery even though the work is performed by licensed dentists. 
Op. Atty.-Gen. (1911) 567, reversing Op. Atty.-Gen. (1902) 296. 

CoBdncting hospitals. — A private hospital cannot be incorporated under the 
Business Corporations Law, but should be organized under the Membership 
Corporations Law. Op. Atty.-Gen. (1903) 262; Op. Atty.-Gen. (1911) 191. 
Nor can a stock coi^ioration be formed under this law for the purpose of 
conducting a private sanitarium for the treatment cf medical or surgical 
cases. Op. Atty.-Gen. (1909) 617. 

BAncation.^ Educational institutions may be incorporated pursuant to the 
provisions of this section, except where it i* desired to create one of th» type 
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whose organization is governed by the Education Law. ''An educational insti- 
tution is not necessarily a public or charitable institution. Such an institution 
may be organized imder the Business Corporations Law of this state as a 
stock corporation and be conducted wholly for the profit of the stockholders." 
In re Shattuck, (1908) 193 N. Y. 446, 465, 86 N. E. 455. A business institute 
whose purpose is to give instruction in business courses may be incorporated 
under the Business Corporations Law. Op. Atty.-Gen. (1908) 161. Library 
stock companies, also, may be incorporated under this section. Op. Atty.-Geu. 
(1905) 278. 

Gambling. — Companies organized for the purpose of booking bets or wagers 
or selling pools on horse races cannot be incorporated hereunder. Op. Atty.- 
Gen. (1892) 13L , 

Pawnbrokerage. — A pawnbroking business may be incorporated under thi& 
section. Op. Atty.-Cten. (1901) 238; Op. Atty.>Gen. (1914) 330. 



S. Formal Requisites of Certificate 
a, MaMng, Signing and Acknowledgment 

Lcmguage used. — The certificate of incorporation must be in the English 
language. General Corporation Law, § 5, subd. 1. 

Amendment,— Wh!&c% the certificate filed is defective or objectionable in 
some particular, the objectionable feature may be remedied in the manner 
prescribed by General Corporation Law, § 7. 

Necessity of signature. — Unless the certificate of incorporation is signed 
pursuant to the proviaion of this section, no corporation comes into being. 
"Unless this act be done it is not in the power of any judicial tribunal to 
declare that a corporation does exist. To hold otherwise would be to defy and 
defeat the object and purpose of the lawmaking power of the state." La re 
^^ew York, etc., R Co., (1885) 35 Hun 220, 223. 

Signature by agent. — It has been declared that once an incorporator has 
personally passed upon and approved of the contents of a certificate of incor- 
poration, his signature thereto may be subscribed by his duly authorized agent, 
in re New York, etc., R. Co., (1885) 99 N. Y. 12, 1 N. E. 27, affirming 36 Hun 
220, decided under L. 1850, ch. 140, § 16, which used the expression ** making, 
acknowledging and filing." Said the lower court, at page 225: "An indi- 
vidual who has been instnunental in bringing about co-operation among a 
sufficient number of persons to create a corporation, who have agreed upon 
all the terms and conditions required by the statute, and caused articles of 
association to be prepared in due form, may, as we think, be authorized to 
do the manual act of signing the names of such others thereto. The person 
who does the manual act of writing the name of the subscriber is the mere 
amanuensis of the one who engages him to make the subscription. If the 
statute forbids a subscription being made in this manner, then a person wlir 
is disabled and cannot write his name cannot become an original incorporator. 
AS to the four persons already named it appears, from the face of the paper, 
that they did not, each for himself, personally subscribe their names thereto, 
but it does appear that that act was done by another person whose name also 
appears on the face of the instrument. In our opinion the statute is broad 
enough in its terms to justify the ruling that the presumption is that the 
signing was the authorized act of the persons whose names are attached to 
the articles as subscribers and incorporators. In reaching this conclusion we 
do not intend to affirm that any number of persons . . . can delegate to 
an agent or attorney power and authority to make and agree upon articles of 
association, and determine for them and in their name upon all the matters 
which the statute requires to be done and agreed upon before a company can 
be created. As to such matters they must be determined bj the judgment and 



Digitized by 



Googk 



BUSINESS CORPORATIONS LAW 17 

L. 1009, eh. 12 Incorporation I 2 

common agreement of the incorporators themselves. We concur in the position 
of the appellant that such powers cannot be delegated, and for the manifest 
reason that no such power or right exists in any individual to delegate such 
matters to another. But the mere act of signing the articles, after the terms 
of the same have been agreed upon, by and under the direction of the pro- 
posed incorporators, is a very different thing, and that act may be delegated 
to another to do." 

But see Op. Atty.-Gen. (1914) 181, where the attorney-general ruled 
broadly that a certificate signed and acknowledged by an attorney acting imder 
a power of attorney was not entitled to be filed. In the face of the reasoning 
in the case cited above this view seems highly technical; nor does it seem to 
be in accord with the General Construction Law, § 46, relating to the meaning 
of the term signature. 

Signing incomplete instrument. — To effect a valid incorporation, the certifi- 
cate must be complete, in all its essential particulars, at the time the incor- 
porators aflBx their signature thereto, or else they must delegate to another 
authority to complete the instrument by inserting the lacking essentials, 
after the latter have been first determined by themselves in person. Dutchess, 
etc., County R. Co. v. Mabbett, (1874) 58 N. Y. 397. 

Acknowledgment. — The attorney-general has declared that the acknowledg- 
ment mentioned in the statute is not required for the purpose of perfecting 
the certificate in order that it may be recorded in the office of the secretary 
of state, but is necessary as one of the steps required to be taken in creating 
the corporation. Op. Atty.-Gen. (1911) 651; Op. Atty.-Gen. (1914) 181. 
And, accordingly, the attorney-general has ruled that the incorporators 
must acknowledge the certificate in person, acknowledgment by an attorney in 
fact being deemed insufficient to entitle the certificate to filing, dp. Atty.-Gen. 
(1914) 181. Reasoning from the same premise, the attorney-general has also 
ruled that the certificate cannot be proved by a subscribing witness, but must 
he acknowledged. In reaching this conclusion he expressly construed sections 
10 and 11 of the General Construction Law as being inapplicable to the Busi- 
ness Corporations Law, for the reason that the latter contains no provision 
authorizing proof by subscribing witnesses in lieu of acknowledgment. Op. 
Atty.-Gen. (1911) 661* It would seem to be settled that if the acknowledg- 
ment were considered to be required merely as a condition to the right to 
record the certificate, proof by witnesses would be sufficient. See Riker v. 
Comwell, 113 N. Y. 115, 20 N. E. 602. Moreover, the attorney-general's ruling 
seems to involve a stricter interpretation of the Business Corporations Law 
than has been given to other corporation laws. See Riker v. Comwell, (1889) 
113 N. Y. 115, 20 N. E. 602; People v. Railroad. Com'rs, (1902) 75 App. Div. 
106, 77 N. Y. S. 380. See also General Corpobation Law, f 6, and cases there 
cited, and General (Instruction Law, f § 10, 11. And see generally in this 
connection, ExECunvB Law, §§ 105, 105-a5 Real Property Law, ff 298-314. 

b. Filing of Certificate 

In general, — For matters pertaining to the general subject of the filing 
and recording of certificates of incorporation under this chapter, reference 
should be had to General Corporation Law, § 5, subd. 1. 

Taxes and fees, — See General Corporation Law, § 6, lubd. 1. As to the 
amoimt and nature of the organization tax exacted of corporations at the 
time of their creation, see Tax Law, § 180. As to the amount of the tax on 
corporations whose capital stock is divided into shares having no par value, 
see Stock Corporation Law, i 211. 

Necessity of filing. — The mere execution of a certificate of incorporation 
pursuant to this section does not create a de facto corporation if the incorpo- 
rators have taken no steps to comply with the provisions of section 5 of the 
General Corporation Lliw, requiring such certificate to be filed with the secre- 
tary of state and a certified copy as duplicate original to be filed in the 
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office of the clerk of the county in which the office of the corporation ii to be 
located. Stevens v. Episcopal Church History Co., (1910) 140 App. DiT. 670, 
125 N. Y. S. 573. '' The filing of the proposed certificate of incorporation is 
to effect an incorporation. ... It is upon making, signing, acknowl- 
edging and filing the certificate that a proposed corporation becomes a 
corporation." People y. O'Brien, (1905) 101 App. Diy. 296, 298, 91 
N. Y. S. 640. 



4« Contents of Certificate 

a. In General 

Necessity of compliance with statute. — "Section 2 of the Business Cor- 
porations Law . . . prescribes what a certificate of incorporation there- 
under must contain." Chester, J., in People v. Whalen, (1907) 119 App. 
Div. 749, 760, 104 N. Y. S. 566, affirmed 189 N. Y. 560, 82 N. E. 1131. "Per- 
sons seeking to form a corporation under any general law . . . must 
insert therein all the matter particularly required by the law. . . . Earl, 
J., in People v. Preston, (1894) 140 N. Y. 649, 662, 35 N. E. 971^, 24 L, R. A. 
57. See also Dutchess, etc., R. Co. v. Mabbett, (1874) 68 N. Y. 397; Scarsdale 
Pub. Co. V. Carter, (1909) 63 Misc. 271, 116 N. Y. S. 731. 

Delegation of right to determine contents. — It would seem that the determi- 
nation of the contents of the certificate is a personal duty incumbent upon 
the incorporators themselves, and one of such a character that its perform- 
ance cannot be delegated to an attorney or agent. See In re New York, etc., 
R. Co., (1885) 35 Hun 220, wherein the court, in limiting the effect of its 
decision (affirmed 99 N. Y. 12) that a duly authorized agent might per- 
form the mere act of subscribing an incorporator's name to the certificate, 
said at page 225 : " In reaching this conclusion we do not intend to affirm 
that any number of persons . . . can delegate to an agent or attorney 
power ahd authority to make and agree upon articles of association, and 
determine for them and in their name upon all the matters which the statute 
requires to be done and agreed upon before a company can be created. As to 
such matters they must be determined by the judgment and common agree- 
ment of the incorporators themselves." 



b. Name of Corporation 

Range of choice of names. — See General CoBPORATioir Law, | 6; Laws 
1912, ch. 2; Laws 1913, ch. 24; and cases there cited. See also Business 
CoRFOBATiONs Law, § 38. As to the infringement of the corporate names of 
benevolent orders, see Benevolent Oboebs Law, f 2, and cases there cited. 

Foreign name, — The name selected may be in a language other than Eng- 
lish provided it is in English letters or characters. See General Corfoba- 
TiON Law, f 5, subd. 1. 

Review of secretary of state's decision as to validity of name, — For cases 
relative to the manner of reviewing the decision of the secretary of state as 
to whether or not the name selected for the proposed corporation is in viola- 
tion of the General Corporation Law, § 6, or of any other statutory pro- 
vision, and for a discussion of the relief obtainable in the event of his 
decision being erroneous, see Genebal Cobfobation Law, f 6. 

Necessity of specifying name. — Designation of the name of the proposed 
corporation is one of the essential requisites of the certificate and therefore 
indispensable to the inception of corporate existence. See Scarsdale Pub. 
Co. V. Carter, (1909) 63 Misc. 271, 116 N. Y. S. 731. 

" University " as part of name. — Prior to the repeal of the University Law, 
the attorney-general ruled that a corporation formed under the BuBlnesa 
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Corporations Law could not use the word ^university'' ms part of its title, 
such use being in contravention of section 33 of the University Law, though 
the name sought to be assumed, viz., ''University Drug Shop," did not 
import an educational institution. Op. Atty.-Gen. (1907) 281. Section S3 
of the University Law (L. 1892, ch. 378) was omitted from the consolidation. 
Effect of illegal selection on stock subscription. — ^Where the secretary of 
Btate refuses to file a proposed certificate of incorporation on the groimd that 
the corporate name sdected does not conform to the provisions of section 6 
of the General Corporation Law, altering the certificate in that one particu- 
lar so as to comply with that statute does not of itself relieve the subscribers 
to the certificate as originally proposed of their agreement to take the num- 
ber of shares of stock specified therein, after the corporation thus organized 
has incurred liabilities on the strength of the subscriptions. Tonkers Gazette 
Co. V. Taylor, (1898) 30 App. Div. 334, 51 N. T. S. 069. 

c. Purposes of Incorporation 

HelatioB of statement to purposes authorized and powers. — Subdivision 2 
of this section relates merely to the statement of the purposes of the proposed 
incorporation. It has no bearing upon the purposes for which a business 
corporation may be organized (see supra, this note, I, 2), nor to the powers 
which such a corporation may exercise (see infra, this note, IV), except in so 
far as the statement of the purposes may show, on the one hand, that they 
are not legitimate, or, on the other hand, may serve as a test of the 
validity of the corporation's acts under the doctrine of ultra vires. Within 
the limits of legitimate purposes the powers of the corporation may be 
enlarged or restricted, more or less, by including in the certificate matters not 
required in order to comply with the provision that the purposes of incorpo- 
ration shall be stated. See infra, this note, I, 4, g, Additional Matters. 

Purposes. must be definitely stated. — A company which states in its certifi- 
cate that one of its purposes is to carry on " any lawful business "cannot be 
incorporated under this section until such statement is eliminated or made 
more definite. Op. Atty.-Gen. (1911) 69. 

Alteration of purposes. — Amendmei^t solely by way of alterations or exten- 
sions in the business of the corporation may be made in the manner pre- 
scribed 1^ Stock Corperation Law, | 18. 

d. Statement as to Stock 

Generally, — See Stock Corporation Law, § 50 et seq. 

Necessity of stating par value; stock toithout poor ocrfue. — See Stock 
Corporation Law, § 19, and the cases there cited. 

Limitation on selection of par value. — ''The Business Corporations Law 
requires shares to be not less than $5 and not more than $100 each (L. 1890, 
ch. 567, 1^2). Other corporations do not appear to be limited in this regard." 
People V. Mensching, (1907) 187 N. Y. 8, 20, 79 N. E. 884. 

Change of par vidue. — "The par value of shares is not fixed by statute, 
except that they must ' not be less than five nor more than one himdred dol- 
lars ' each, but by the certificate of incorporation and until that is filed the 
subject is open to change at the will of the proposed incorporators." Woods 
Motor Vehicle Go. v. Brady, (1905) 181 N. Y. 145, 151, 73 N. B. 674, reversing 
90 App. Div. 610, 85 N. Y. S. 1151. As to change of number of shares after 
incorporation, see infra, this note, III, Stock, 

Preferred and common stock. — " Unless expressly forbidden by statute, the 
articles of incorporation may divide the stock into common and preferred, 
and may provide that the preferred stoddiolders shall be deprived of voting 
power" Wherefore it was held in People v. Koenig, (1909) 133 App. Div. 
756, 118 K. Y. S. 136, that the secretary of state was not justified in refusing 
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to file the certificate of a business corporation because it iimited the voting 
power of the preferred stockholders. The court construed General Corporation 
Law, { 3, Bubd. 8, and §§ 23, 24, and held that nothing there found prevented 
such a stipulation in the certificate. These provisions and notes thereto should 
be consulted in this connection. 

As to the power to issue preferred stock after incorporation, see infra, 
this note, III, Btock, i i . 

e. Location of Principal Business Office and Duration of 
Corporate Existence 

Change of place of business. — See Stock Corporation Law, §13. 

Necessity of stating location. — A corporation organized luider the Business 
Corporations Law must recite in its certificate of incbrporation .** the city, 
village or town in which its principal business office is to be located." 
Op. Atty.-Gen. (1901) 253. 

Purpose of requiring designation of location. — "There are obvious reasons 
why it is expedient that corporations should be deemed to have a location tot 
certain purposes, among which is tbat of taxation; and that this should be 
definite and certain, and not subject to fluctuation or doubt. When the ques- 
tion is left open to parol proof, serious difficulties and embarrassments must 
often arise. What makes the office of a corporation its principal office? Is it 
the residence of its officers? Or does it depend upon the amount of the busi- 
ness done, or the number of clerks kept at a particular office? These and 
other like questions are of difficult solution where the question is left open 
and at large, and necessarily tend to produce controversies and litigation. 
. . . The provision did not originate in any supposed necessity for having 
the * principal office ' and the place of the principal business of the corpora- 
tion identical." Western Transp. Co. v. Scheu, (1869) 19 N. Y. 408, 410. 

Meaning of " principal business office." — The " principal business office " 
required to be designated by this subdivision does not necessarily have to be 
the place at which it is contemplated the bulk of the corporate business will 
be transacted, as the designation in no way hampers or prevents the corpora- 
tion from extending its business indefinitely in carrying out the purposes of 
its Incorporation. This provision simply requires the designation of a fixed 
place where for the various purposes enimierated in the various statutes, those 
interested in the corporation, whether as stockholders, creditors, or otherwise, 
may seek for the necessary information to which they may be entitled imder 
the various enactments of the legislature. Western Transp. Co* v. Scheu, 
(1859) 19 N. Y. 408; Oswego Starch Factory v. Dolloway, (1880) 21 N. Y. 
449. Compare General Corporation Law, § 3, subd. 9. 

Motive controlling designation. — The motive by which the incorporators 
are actuated in selecting the " principal business office " designated in the cer- 
tificate of incorporation, is immaterial even though it be for the avowed 
purpose of avoiding taxation at the place where the bulk of its business is 
transacted. Western Transp. Co. v. Scheu, (1859) 19 N. Y. 408; Union 
Steamboat Co. v. Buffalo, (1880) 82 N. Y. 351. In the former case the court 
said at page 411: *' The defendant's counsel seemed, upon the argument, to 
place much reliance upon the fact that the motive of the company in placing 
its principal office at Tonawanda was to avoid taxation. But it is no more 
inequitable or immoral for a corporation to do this than for an individual 
to do substantially the same. A person may keep his office in Buffalo and 
transact business there to an unlimited amount, enjoying all the facilities 
and advantages which the enterprise and expenditures of the city have 
afforded, and yet by residing without the city bounds avoid all municipal 
taxation. When this shall be practical, either by individuals or corporations, 
to an extent which renders it a serious evil, it will be for the legislature to 
interfere." 
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Reservation of right to change location.— A corporation in designating its 
" principal business office " pursuant to the provisions of this section, has no 
right to qualify such designation by attempting to reserve the power of chang- 
ing such location at will. Thus, where a corporation inserts in its certificate 
of incorporation, immediately after the name of the place designated as its 
" principal business office," the words " or at such other place as the stock- 
holders of the company might determine," such additional provision is ineffec- 
tual as a reservation of the absolute right to change the location, and will be 
regarded as mere surplusage. People v. Barker, (1895) 91 Hun 600, 36 
N. Y. S. 842, affirmed 149 N. Y. 589 mem. Said the court at page 698 et seq. : 
** It if not olaimed that a change was effected by any statute, nor have wa 
been referred to any statute which gives the right to a corporation on filing 
its certificate to qualify the statement which the law requires as to its desig- 
nating its principal place of business, and we think, therefore, that this must 
be treated as surplusage, and that the corporations must be held by their 
certificates to have designated their residence as New York city." 

Duration of corporate existence. — The statute requires that the certificate 
of incorporation of a company formed imder the Business Corporations Law 
must contain a statement of the corporation's duration, which, it seems, would 
authorize a statement that the duration shall be perpetual. Op. Atty.-Qen. 
(1902) 174. 



f. Statement as to Directors, Incorporators, and Stock 
Subscriptions 

Number of directors. — "No limit is prescribed for the maximum number." 
Ripin V. United States WoMcn Label Co., (1912) 205 N. Y. 442, 446, 98 N. E. 
855, affirming decision 146 App. Div, 916, 130 N. Y. S. 20. But three is the 
minimum number permitted by law. Ehret v. Ringler, (1911) 70 Misc. 627, 
129 N. Y: S. 546, reversed on other grounds 144 App. Div. 480. See also 
Wilson V. Brentwood Hotel Co., (1896) 16 Misc. 48, 37 N. Y. S. 655. 

Provision restricting increase in number. — A provision inserted in the 
certificate of incorporation, either forbidding or restricting an increase in the 
number of directors provided for by the certificate, is valid and a binding 
limitation on the power of the corporation and its members, authorized by 
section 10 of General Corporation Law, and is not in conflict with section 26 
of the Stock Corporation Law. Ripin v. United States Woven Label Co., 
(1912) 206 N. Y. 442, 98 N. E. 855, affirming 145 App. Div. 916, 130 N. Y. S. 
20, wherein the court said at page 445 et seq. : '' Unless the certificate limita- 
tion on an increase of directors tended to exempt the corporation or its 
directors or stockholders from the performance of any obligation or the 
performance of any duty imposed upon it by law, or was inconsistent with 
police policy, it was expressly authorized by this statute. That there was 
no duty or obligation imposed upon the corporation or its members to increase 
the number of directors is plain. It is true that this provision is in conflict 
with the statutory regulation tor increase of directors, but unless xi was 
intended by section 10 to allow the corporators at the time of the organization 
of a corporation to prescribe regulations for the conduct of its affairs and 
limitations on the power of the corporation and its members different from 
those prescribed by the statute, the privilege granted to the corporators would 
be of little or of no efficacy. Of course, this privilege must be exercised in one . 
direction. It must limit, not increase the powers of the corporation or those 
of its directors or stockholders. On this premise the learned counsel for the 
appellant makes the ingenious contention that the certificate provision befor6 
us is not a limitation of the powers of the stockholders, but an increase, for 
it increased the power of a minority to resist the will of the majority. But 
every limitation on the power of the stockholders &f» a body necessarily 
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iacreuet the powers of a minority to abstract, for whatever power is granted 
to the stockholders is granted to a majority or a number greater tlian a 
majority. There Is no power to compel the majority to take action it docs 
not desire to take. The privilege granted by section 10 of the Greneral Cor- 
poration Law was, therefore, necessarily intended to increase the rights of 
the minority. Nor do we see any force in the claim that the public policy 
of the state requires that in all cases a majority should be allowed to increase 
the number of directors. Indeed, it is difficult to see how public policy is 
eoncemed in an increase in the number of directors at all. Section 21, now 26, 
of the Stock Corporation Law provides that the number shall not be decreased 
below the minimum number prescribed by law. The statute has thus taken 
care that the body shall not be reduced' below that deemed necessary in all 
cases to represent the corporation. But no limit is prescribed for the maxi- 
mum number. When the statute provided for the organization and internal 
regulation and management of corporations it was necessary simply because 
there had to be some rules or regulations on the subject. Appreciating this, 
the lawmakers, while prescribing general rules in default of agreement to 
the contrary, permitted the incorporators, by agreement maide at the inception 
of the corporation and embodied in the certificate by which the corporation 
got life, to regulate these unessential matters in such manner as they might 
agree." See also, generally, infra, this note, I, 4, g. Additional Matters, 

Right to name strangers as directors. — The provision of Stock Corporation 
Law, § 25, requiring that each director shall be a stockholder, unless other- 
wise provided in the certificate, or in a by-law adopted by a stockholders' 
meeting, does not apply to the original organization of a corporation, and 
therefore, it would seem, in setting forth in the certificate the names and 
addresses of the directors for the first year, there is no necessity of limiting 
the choice to stockholders^ or such as are subscribers for stock in the proposed 
corporation. Davidson v. Westdiester Gas Light Co., (1885) 99 N. Y. 658, 

2 N. E. 892; Welch v. Importers, etc., Nat. Bank, (1890) 122 N. Y. 177, 
26 N. E. 269; McDowall v. Sheehan, (1891) 129 N. Y. 200, 29 N. B. 299; 
Hamilton Trust Co. v. Clemes, (1900) 163 N. Y. 423, 57 N. E. 614, affirming 
17 App. Div. 152, 45 N. Y. S. 141. In the first cited case, the court said 
at page 565: "The objection to the validity of the mortgage, upon the 
ground that the persons acting as a board of directors, for the mortgagor, 
were not at the time of passing the resolution authorizing the mortgage 
stockholders of such company, and were, therefore, not qualified imder the 
statute to act as such directors, is not tenable. The provisions of the* statute 
(I 3, ch. 37, Laws of 1^48) requiring the stock, property, and concerns of 
such company to be managed by directors who shall respectively be stock- 
holders of the company, and who shall, except the first year, be annually 
elected by the stockhoMers, do not apply to the original organization of a 
company formed under said act. The language of section 1 of the act, by 
express terms, makes the persons named in the certificate of incorporation 
as such, directors of the company for the first year of its existence, and con- 
fers upon such persons full power to act as directors in the performance of 
any corporate duty after the filing of such certificate. The corporate authority 
of such an organization must from necessity be coincident with the inception 
of its corporate existence, and antedate the acquisition by it of property or 
the issue of stock certificates representing such property. It is conceded tbat 
the persons passing the resolution were those named as directors in the 
^original certificate of incorporation, and that the purchase of the property 
in question was one of the first official acts of the corporation; that the 
property thus purchased of the plaintiff furnished the basis of capital upon 
which their corporate stock was distributed, and that certificates for its 
entire amoimt in payment of such purchase were issued and delivered to th« 
plaintiff simultaneously with the conveyance of the property to the corpora- 
tion by him and the delivery to him of the mortgage. It is quite obvious 
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that the statute cannot be made effective under any other interpretation, and 
it is a primary rule of construction to give some effect to the expressions of 
the legislative will, if consistent with a reasonable interpretation of the 
language. If its provisions be so construed as to require the existence of 
•tockholders before there is a legal organization, it must necessarily defeat 
the creation of any corporation under it, as it is quite manifest that stock 
cannot be owned in a corporation which has itself no legal existence. The 
tenns of the act providing for the appointment of directors for the first year 
do not require such an interpretation, and it is contrary to reason and 
settled rules of constructioii to ascribe to a statute such a meaning as will 
nullify its operation if it is capable of any other interpretation/' 

But see People v. McDonough, (1899) 28 Misc. 652, 60 N. Y. S. 45, wiMrtlll 
Chester, J., said at page 653 et seq. of the official report: ''While it hM 
been held under former statutes which were similar to the section undsr 
which the certificate in question was prepared, that trustees named in ths 
certificate for the first year need not be stockholders (Davidson y. Wsftehetter 
Gas Light Co., 99 N. Y. 658; McDowall v. Sheehan, 129 N. Y. 200), no 
authority has been called to my attention, and I know of none, that directors 
so named need not be incorporators. The certificate in question was prepared 
under section 2 of the Business Corporations Laws, ch. 567, Laws of 1890, as 
amended by ch. 671, Laws of 1896. Under that section it is not necessary 
that an incorporator be a director, for there may be three or more incor- 
porators but not less than three directors. I think, however, the converse 
of the proposition cannot be maintained. It appears to me fairly to be 
inferred from this section that a director for the first year, named as such 
in the certificate, must be an incorporator. I am unwilling to hold that a 
resident stranger to a proposed corporation and having no relation or obliga- 
tion to it, may be named by the incorporators in their certificate M n director 
for the first year." 

Under the Business Corporations Law of 1892 (Gen. Stat. 18M, di. 691), 
each director in a business corporation was required to own at least five 
shares of stock in such corporation, and the certificate of incorporation of 
such company was required to contain a statement to this effect. Op. Atty.- 
Oen. (1894) 112. 

Necessity of incorporator's assent in selection of directon. — An incor- 
porator cannot be charged with the amount of stock alleged to have been 
subscribed for by him where at the time he signed the certificate of incor- 
poration the names and addresses of the directors for the first year were left 
blank and thereafter, without his knowledge or assent, inserted prior to the 
^ling of the instrument. Dutchess, etc., County R. Co. t. Mabbstt, (1874) 
58 N. Y. 397. 

Reservation of right to hold directors' meetings outside state« — In Ormsby 
V, Vermont Copper Min. Co., 66 N. Y. 623, it was held that neither the stock- 
holders nor directors of a corporation could do a corporate act outside the 
jurisdiction which created the corporation; and on the authority of this 
decision the attorney-general ruled that under the Business Corporations 
Law as it stood in 1903 a certificate of incorporation should not be filed 
where it contained a provision allowing directors' meetings outside the state. 
Op. Atty.-Gen. (1903) 296. But the right to make such a reservation in 
recognized by the last sentence of section 2, subdivision 9 of the present law. 
See supra, Consolidators' and historical note to section 2. 

Who may make statement as to stock subscriptions. — ^While under subdi- 
vision 9 of section 2 of chapter 567 of Laws of 1890, the certificate was 
required to contain the names and post-ofiice addresses of the subscribers to 
the stock, such facts could be stated by any person possessing the required 
knowledge, and there was no necessity of the individual subscribers to stock 
signing the certificate, as only the incorporators were required to do that 
Yonkers Gazette Co. v. Taylor, (1898) 30 App. Div. S34, 61 N. Y. S. 969. 
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g. Additional Matters 

Prohihiiinff inoreaae of directors, — See tiipra, thii note, I, 4^ t. Statement 
as to directors, etc. 

In general. — The certificate of incorporation may contain any provision 
for the regulation of the business and tbB conduct of the affairs of the cor- 
poration, any limitation upon its powers, or upon the powers of its directors 
and stockholders, which does not exempt them from the performance of any 
obligation or the performance of any duty imposed by law. See General 
CoBFOBATiON Law, § 10, and cases there cited. See also Ripen y. United States 
Woven Label Co., (1912) 206 N. Y. 442, 98 N. E. 855, affirming 145 App. 
Div. 916, 130 K. T. S. 20. And see supra, Consolidators' and historical note 
to section 2. 

General corporate powers. — ^As to the necessity of the certificate of incorpo- 
ration enumerating or limiting the general powers of the projected corpora- 
tion, see GEincau. Cobforation Law, §§ 10, 11, 14. See also Stock Gob- 
POBATiON Law, {{ 6, 8, and cases there cited. 

Right to purchase of stock of other corporations. — If the incorporators 
desire their proposed corporation to possess broad powers with respect to the 
acquisition, holding, and disposal of the stocks, bonds and other evidences of 
indebtedness of other corporations, a suitable provision to that effect should 
be inserted in the certificate of incorporation. See Stock Gobporation Law, 
§ 52, and cases there cited. 

Limitation on transfer of itock. — A clause inserted in the certificate of a 
company desiring to incorporate under the Business Gorporatious Law, pro- 
viding that shares of stock in the corporation shall not be transferable with- 
out the written consent of the board of directors, is illegal and void as 
against public policy. Op. Atty.-Gen. (1910) 404. 

Snirender of matters of management to creditors. — Provisions in a certifi- 
cate of incorporation giving the holders of indebtedness of the corporation 
(1) the right to determine the question whether any of the premises owned 
by the corporation shall be sold, exchanged, mortgaged, leased, or other- 
wise disposed of or encumbered, and (2) the right to determine whether 
the business of the corporation shall be discontinued and its affairs liquidated, 
are ill^al, and a company cannot be incorporated on such certificate under 
this section. Op. Atty.-Gen. (1912) 238. 

Requiring stockholders to deal with corporation. — The certificate of a milk 
and cream company cannot properly be filed where it contains a provision 
that the stockholders will sell to the company all the milk produced on their 
farms from cows owned or controlled by them. Op. Atty.-Gen. (1911) 600. 

Issue of loan certificates. — It is not imlawful for a business corporation, 
incorporated under the provisions of this section and not under the Banking 
Law, to provide in the certificate of incorporation that it shall have the 
power to negotiate loans for its lawful corporate purposes by issuing cer- 
tificates on which it is to receive annual or monthly payments during a speci- 
fied period, in consideration for which it obligates itself either to pay the 
holder, at the expiration of said period, a certain amount of money and " in 
addition thereto such portion of the profits as the directors of the company 
may consider just and equitable," or, if the holder so elects, to permit him 
at any time to use the payments, with accrued interest, in the purchase of 
real estate from the company or to surrender the certificate in exchange for 
a paid up certificate or for cash according to certain values. Jacobs v. 
Monaton Realty Inv, Gorp., (1914) 212 N. Y. 48, 105 N". E. 968, reversing 
160 App. Div. 449, 145 N. Y. S. 611, 80 Misc. 649, 141 N. Y, O. 1033. 
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n. Name, Domioilb, Dibbotobatb, and Duration 

BtatemenU in the certificate of incorporation concerning the name, prind- 
ptU business offlcCf directors, cmd duration of the corporation, present ques- 
tions entirely distinct from those prescribed after the certificate has been 
filed and the corporation has come mto existence. The former are treated in 
the first main division of this note, supra, p. 18. 

Property rights in name. — See General Corpobatton Law, f 6. 

Change of name, — The right of a corporation to change its name is regu- 
lated by the provisions of the General Corporation Law. For a discussion of 
the silbject, see General Corporation Law, §§ 60-65. A corporation cannot 
change its name by user; such change can be effected only in the manner 
prescribed by law. Scarsdale Pub. Co. v. Carter, (1909) 63 Misc. 271, 116 
N. Y. S. 731. As to effect of change of name on stock subscriptions, see infrn, 
this note, III, Stock, 

Necessity of using name designated by charter. — ^A contract for the sale 
of real property belonging to a corporation, signed with a fragment of its 
entire corporate name, is not well executed. Scarsdale Pub. Co. v. Carter, 
(1909) 63 Misc. 271, 116 N. Y. S. 731. A check, drawn to a payee designated 
by a fragment of its corporate name, is insufficient to form the basis of a 
recovery in an action by the corporation against the drawer. Scarsdale Pub. 
Co. V. Carter, (1909) 63 Misc. 271, 116 N. Y. S. 731, wherein the court said 
at page 274 : " While by its use advantages are gained, corresponding obliga- 
tions must be recognized, and one of these is that in its business dealings 
and contracts it must use the name given to it by the law of its existence. 
It cannot change its name, either directly or by user, nor can the public give 
it a name other than that of its creation, by which it can be recognized in 
judicial proceedings." 

Domicile as determined by certificate of incorporation. — "A corporation 
is an inhabitant of the town or city In which its charter locates it." 
Miner v. Fredonia, (1863) 27 N. Y. 165, 160; People v. Barker, (1896) 
87 Hun 341, 34 N. Y. S. 269, affirmed 147 N. Y. 715, 42 N. E. 726. The 
designation contained in the certificate of incorporation is conclusive evidence 
as to the location of the " principal business ofiice " of the corporation, except 
where the latter has been changed pursuant to some statute. Western Transp. 
Co. V. Scheu, (1859) 19 N. Y. 408; Oswego Starch Factory v. Dolloway, 
(1860) 21 N. Y. 449; Union Steamboat Co. v. Buffalo, (1880) 82 N. Y, 361; 
People V. Barker, (1895) 87 Hun 341, 34 N. Y. S. 269, affirmed 147 N^ Y. 
715, 42 N. E. 725; People v. Barker, (1895) 91 Hun 590, 36 N. Y. S. 842. 
But see Uptegrove v. Schwarzwaelder, (1899) 46 App. Div. 20, 61 N. Y. S. 
623. And see next succeeding paragraph. 

Change of location of principal business office. — Once incorporated, a busi- 
ness corporation may at any time change its " principal business office " from 
the city, town, or county named in its certificate of incorporation, to any 
other place within this state, by complying with the provisions of the law. 
See Stock Corporation Law, § 13. A change can be effected, however, only 
in the manner prescribed by that statute, for in the absence of some such 
enabling act a corporation is without power to effect a legal removal of its 
" principal business office " from the locality designated in Its certificate of 
incorporation. Oswego Starch Factory v. Dolloway, (1860) 21 N. Y. 449, 
wherein the court said at page 454: " The location established by the certifi- 
cate could not be changed at the pleasure of the directors or trustees, smj 
more than the corporate name, the period of existence, or the objects for 
which the company was formed or the amoimt of its capital stock. All these 
particulars required to be stated in the certificate become, portions of the 
legal constitution of the corporation. . . . It b not intended to st%te that 
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every corporate act must necessarily be transacted in the particular locality. 
On the contrary, such business as the exigency of its affairs requires to be 
transacted in the other parts of the state, or out of the state, may be so 
transacted, but under this general power it could not change its residence 
by establishing its principal oflBce in another place." But see Uptegrove v. 
Schwarzwaelder, (1899) 46 App. Div. 20, 61 N. Y. S. 623, wherein it was 
held by a divided court that in the absence of legislative authorization a 
corporation acting through its stockholders and board of directors, could 
remove its principal business office from the locality designated in its certifi- 
cate of incorporation, to another, so as to render the new location its " prin- 
cipal business office" within the meaning of a statute imposing a penalty 
upon the' directors of corporations neglecting to file a certain report in the 
office of the county clerk of the county wherein the principal business office 
of the corporation may then be located. The court, in arriving at this 
decision, was strongly influenced by the penal character of the statute 
involved, and by the further fact that the defendants had made a bona fide 
attempt to comply with the law.* The Business Corporations Law in force at 
the time of this decision (Qen. Stat. 1892, ch. 691) was identical in this 
connection with the present law, but Mr. Justice Ingraham, in delivering the 
majority opinion, nevertheless went so far as to say at page 23 et seq.: 
" There is nothing in this act, nor is there any provision of law to which 
our attention has been called, that prohibits a corporation from changing 
the location of its business office, or which requires that the place at which 
the certificate of incorporation stated that its business was to be lransact*iil 
should be considered its principal place of business, notwithstanding any 
change that, as a matter of fact, should take place. There is no prohibitiop 
as to an actual change of the locality at which it should transact the prin- 
cipal part ol its business. If it b^omes necessary or convenient for the 
corporation to change its principal business office from the county designated 
in tlie certificate to some other county because of the fact that the principal 
part of its business is transacted in the latter county, and such change was 
actually effected, there is no express statutory provision which makes the 
locality at which the corporation, as a fact, does no business, the place wliere 
the principal business office of the corporation must be located. ... It was 
found as a fact that this corporation, by a vote of its stockholders and 
director!, changed its principal business office to the city of New York, and 
as a fact that from that time forth its principal business was there located. 
There is nothing in the statute regulating corporations which prohibits such 
official action on behalf of the corporation." 

QuaUfieations of directors. — With the exception of the directors designated 
by the certificate to act for the first year (see supra, this note, I, 4, f. State- 
ment at to Directors, etc.), each director thereafter elected is required to be 
a stockholder unless it is otherwise provided in the certificate of incorpora- 
tion, or in a by-law adopted by a stockholders' meeting. See Stock Cob- 
poBATiON Law, i 25. 

Change of number of directors; resignation. — The number of directors 
specified in the certificate of incorporation may be increased or reduced, but 
not below the minimum number prescribed by law, in the manner provided by 
law. See Stock Corporation Law, § 26. If the membership of the board of 
directors falls below three, the corporation will not therefore be placed in 
the hands of a receiver. Ehret v. Ringler, (1911) 144 App. Div. 480, 
reversing 70 Misc. 627, 129 N. Y. S. ^46. But the mere fact that the resigna- 
tion of a director will reduce the number of the board below the legal mini- 
mum does not prevent his resignation taking effect, so as to render ineffectual 
service of process upon him as an officer of the company, even though hie 
resignation has not been formally accepted at the time of such service 
WUiOii T. Brentwood Hotel Co., (1896) 16 Misc. 48, 37 N. Y. S. 655. 



Digitized by 



Googk 



BUSINESS CORPOEATIONS LA.W 27 

•— t 

L. 1909, ch. 12 Incorporation I 2 

Alteration or repeal of charter by legislature. — Every certificate or charter 
of incorporation granted pursuant to the provisions of this section is subject 
to alteration, suspension, and repeal, in the discretion of the legislature. See 
General Cobfobation Law, § 320. 

. DissolutK^n. — The attorney-general will not bring a suit to dissolve a cor- 
poration organized under the Business Ck>rporations Law merely because of 
an impairment of capital stock where it has violated no other law pursuant 
to which it was created. Op. Atty-G«n. (1897) 373. As to dissolution for 
nonpayment of capital stock, see infra, i 6 of this law. And see, generally, 
as to dissolution, General Ck>KPOSAT[ON Law, f§ 101, 170 et seq., 220, 221. 
Directors as trustees after dissolution: see Genisuu. Cobposation Law, i 35. 

Saving of remedies against dissolved corporation.— In Marstaller v. Mills, 
(1894) 143 N. Y. 398, 38 N. E. 370, it was declared that the saving clause 
at the end of section 5, relating to payment of stock and dissolution for non- 
payment, applied to all dissolutions, for whatever cause. By L. 1896, ch. 932, 
§ 1, amended by L. 1900, ch. 760, { 1, a similar clause was added to the 
Stock Corporation Law, as section 57. This whole section was omitted from 
the Stock Corporation Law in the consolidation, and the saving clause was 
added to the General Corporation Law as section 221, the saving clause being 
now found in subdivision 3 thereof. See also infra, { 5, note, as to construc- 
tion of saving clause as it appears in the Business Corporations Law. 

Effect of limited existence on power to take absolute title to property. — 
See notes under Genebal Cobfobation Law, § 11. 

Extension of corporate existence. — Whenever the period of duration speci- 
fied in the original certificate has expired, or is about to expire, the cor- 
porate existence may be revived or extended, as the case may be, pursuant 
to the provisions of the General Corporation Law, |{ 37-41. 



m. Stock 

Pa/yment of impitaJ Mtoek, — At to restrictions on doing businest until pay- 
ment of capital stock, see infra, | 8 of this law. As to dissolution for non- 
payment, see infra, § 5. 

Impairment of capital §took, — As to dissolution on the ground of impair- 
ment of capital stock, see supra, this note, 11, Name, Domicile, etc. 

Increase or reduction in amount of capital stock, — The amount of capital 
stock specified in the certificate of incorporation may be increased or reduced 
in the manner prescribed by the Stock Corporation Law, §f 62-64. 

Change in number of shares. — The number of shares into which the capital 
stock is divided may be increased or reduced by a two-thirds vote of all stock 
duly represented at a meeting held and conducted in like manner, and upon 
filing a like certificate, as required for the increase or reduction of its capital 
stock. See Stock Cobfobation Law, | 65, and the cases there cited. But a 
reduction in the number of shares of stock of a corporation cannot be made 
wliere such reduction decreases the par value of each share to less than five 
dollars. Op. Atty.-Gen. (1905) 272. See supra, f 2, subd. 4 of this law. 

Preliminary subscription to stock. — An agreement to form a corporation 
and to take a certain number of shares therein is binding, and may be enforced 
by the corporation formed pursuant thereto, after it has acted thereon. 
Yonkers Gazette Co. v. Taylor, (1898) 30 App. Div. 334, 51 N. Y. S. 969. 
But in the absence of statutory provision therefor, a preliminary subscrip- 
tion, as distinguished from an agreement to form a corporation and from 
a certificate of incorporation, is not binding. Woods Motor Vehicle Co. v. 
Brady, (1902) 39 Misc. 79, 78 N. Y. S. 203, affirmed without opinion M 
App. Div. 610, 85 N. Y. S. 1151, reversed (1905) on other grounds 181 
N". Y. 145, 73 N. E. 644. See also Avon Springs Sanitarium Co. v. 
Weed, 189 N. Y. 557, 82 N. E. 1123, reversing 119 App. Div. 560, 104 
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N. Y. S. 58; Ayon Springs Sanitarium Co. ▼. Kellogg, 125 App. Div. 
61, 109 N. Y. S. 153, affirmed 194 N. Y. 667. 88 N. E. 1132. And see 
generally. Stock Corporatioiv Law, {§ 50, 53, and notes. When the certifi- 
cate is properly filed it becomes binding on the signatories as a stock sub- 
scription, without the formal issuance of stock to them. United Growers' 
Co. V. Eisner, (1897) 22 App. Div. 1, 47 N. Y. S. 906; Beals v. Buffalo 
Const. Co., (1900) 49 App. Div. 689, 63 N. Y. S. 635; Stevens v. Episcopal 
Church History Co., (1910) 140 App. Div. 670, 125 N. Y. S. 678. See also 
Stock Corporation Law, §{ 50, 53, and notes. 

Certificate of incorporation as constituting stock subscription. — The cer- 
tificate of incorporation creates a legal liability on the part of each sub- 
scriber to pay the corporation for the number of shares of stock allotted to 
him thereby. Phoenix Warehousing Co. v. Badger, (1876) 67 N. Y. 294; 
Doris V. French, (1875) 4 Him 292; Powers v. Knapp, (1893) 71 Hun 371, 25 
N. Y. S. 19; Rathbone v. Ayer, (1907) 121 App. Div. 356, 106 N. Y. S. 1041, 
' reversed on anothe^r point, 196 N. Y. 603 mem., 89 N. E. 1111. 

Defective organization as defense to subscription. — ^A subscriber who takes 
part in the formation and management of a corporation, first as one of the 
original incorporators and thereafter as director, is not in a position to /ques- 
tion the validity of the organization of the corporation when sued by the 
latter for the enforcement of his subscription. United Growers' Co. v. Eisner, 
(1897) 22 App. Div. 1, 47 N. Y. S. 906. 

Change of proposed name as affecting subscription. — ^A change in the name 
originally intended for a proposed corporation, necessitated by the provisions 
of section 6 of the General Corporation Law, does not release one from a sub- 
scription for stock once this has been acted upon and accepted by the corpora- 
tion. Yonkers Gazette Co. v. Taylor, (1898) 30 App. Div. 334, 61 N. Y. S. 969. 

Incorporating for different purpose as affecting subscription. — ^A subscrip-' 
tion to the stock of a corporation " to be organized for the purpose of dealing 
in automobiles and motor vehicles " is not enforceable in an action against 
the subscriber by a corporation subsequently organized for the purpose of the 
''manufacturing, leasing, purchasing and selling of all kinds of automobiles, 
motor vehicles and other vehicles," where it appears that the defendant was 
not one of the incorporators, that after the organization of the corporation, 
although payment of his subscription was demanded, he refused to pay it and 
did not subscribe for its stock and did not in any way ratify the subscription 
agreement, since the element of manufacturing being new, and materially 
changing the character and enlarging the risks of the business, discharged 
such of the subscribers as did not assent to it. Woods Motor Vehicle Co. v. 
Brady, (1905) 181 N. Y. 145, 73 N. E. 674, reversing 90 App. Div. 610, 85 
N. Y. S. 1151, 39 Misc. 79, 78 N. Y. S. 203. 

Necessity of paying percentage of subscription. — The provision of the Stock 
Corporation Law, § 53, requiring every subscription to stock to be accom- 
panied by a payment of ten per centiun of the amoimt subscribed, under 
penalty of being null and void, relates solely to such subscriptions as are 
made subsequently to the organization of a corporation, and has no applica- 
tion to such as are made at the time of its incorporation by the subscribers 
to the certificate. United Growers* Co. v. Eisner, (1897) 22 App. Div. 1, 47 
N. Y. S. 906; Yonkers Gazette Co. v. Taylor, (1898) SO App. Div. 334, 
51 N. Y.' S. 969. But as in this state the statutes, and not the common 
law, regulate contracts for shareholding in corporations, the omission to 
obey the statutory requirement as to payment, when the same is operative, 
makes the subscription invalid. Hopgoods v. Lurch, (1907) 123 App. Div. 
23, 107 N. Y. S. 331. See generally, Stock CoBPOBATioif Law, § 58. 

Preferred stock. — Under Stock Corporation Law, { 61, a business corpora- 
tion may issue preferred stock, subject, of course, to the requirement of 
subdivision 3 of section 2, that the preferences must be stated in the certifi- 
cate of incorporation. See also supra, this note, I, 4, d. Even prior to the 
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reference to preferred stock now found in such subdivision, it was held that a 
business corporation might issue preferred stock under the authority of the 
ytock Corporation Law. " Until the amendment of the Stock Corporation Law 
in 1901 preferred stock could not be issued without the unanimous consent of 
the stockholders. Laws 1892, p. 1837, c. 688, § 47. By the amendment of 
1901 {Jj&WB 1901, p. 969, c. 354), this section (47) was so amended tliat 
preferred stock might be issued if consented to by the holders of two-thirds 
of the capital stock." Hinckley v. Schwarzschild, etc., Co., (1904) 45 Misc. 
176, 91 N. y. S. 893. And it was held that no vested rights were impaired 
by such amendment. Hinckley v. Schwarzschild, etc., Co., (1905) 107 App. 
Div. 470, 95 N. Y. S. 367, affirming 45 Misc. 176, 91 N. Y. S. 893, appeal dis 
missed (1908) 193 N. Y. 699, 86 N. E. 1126. 



rV. Business 

1. In Oeneral 

Incorporation statutes as defining powers. — A corporation can exercise onlv 
those powers for which it is legally permitted to be organized. Op. Atty.- 
Gen. (1914) 353. Hence the rulings as to what are legitimate purposes of 
incorporation under the Business Corporations Law should be consulted on the 
question as to what is legitimate business for a business corporation after 
its incorporation. See supra, this note, I, 2, Purposes for Which Btisineas 
Corporation May Be Incorporated. 

Right to exercise powers of cemetery association. — If a corporation formed 
for the purpose of conducting a cemetery is organized under the Business 
Corporations Law, it cannot claim the rights accorded by statute to cemetery 
associations incorporated pursuant to the provisions of article 4 of the Mem- 
bership Corporations Law. Thus the supervisors of a county wherein a 
" cemetery corporation *' is forbidden to take lands for burial purposes except 
upon first securing their consent, possess no authority to permit a corporation 
organized under the Business Corporations Law to acquire lands for cemetery 
purposes. Grace v. Repose Mausoleums, (1912) 78 Misc. 213) 139 N. Y. S. 
800. 

Practice of law. — A. business corporation has no right to practice law 
See supra, this note, I, 2, Purposes for Which Business Corporations May Be 
Incorporated. Sefe also infra, § 2-a. And see Pexal Law, § 280. 

In Re Pace, (1915) 170 App. Div. 818, 166 N. Y. S. 641, it was held that the 
preparation of papers requisite for the incorporation of corporations and the 
giving of incidental advice in connection therewith, constituted the practice of 
law. " It is quite certain," said the court, at page 824, " that the practice of 
the law is by no means limited to appearing in court or to advising and as- 
sisting in the conduct of litigations. That, under modem conditions, constitutes 
but a fraction of the duties which lawyers are constantly called upon to per- 
form for clients." The court then quoted from In re Duncan, 83 S. C. 186, 189, 
65 S. E. 210, 18 Ann. Cas. 657, 24 L. R. A. (N. S.) 750: "It is too obvious 
for discussion that the practice of law is not limited to the conduct of cases 
in courts; according to the generally understood definition of the practice of 
law in this country, it embraces the preparation of pleadings and other papers 
incidental to actions and special proceedings, and the management of such 
actions and proceedings, on behalf of clients before judges and courts, and 
in addition conveyancing, the preparation of legal instruments of all kinds, 
and in general all advice to clients and all action taken for them in matters 
connected with the law. An attorney at law is one who engages in any of 
these branches of the practice of law." The court declared that this definition 
would be accepted and applied by the courts of this state, citing Matter of 
New York, 144 App. Div. 107, 128 N. Y. S. 999; Matter of Bensel, 140 App. 
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Div. 944, 126 N. Y. S. 1121, affirmed 201 N. Y. 631, 94 N. TC. 1091; Buxton v. 
Lieiz, 136 N. Y. S. 829, 139 N. Y. S. 46. See also 2 B. G. L. 938 et seq. 

The attorney-general has ruled that a membership corporation which prac- 
tically required its members, consisting of wholesale jewelers, to turn over to 
it their claims against bankrupts, and which conducted a collection business 
for its members and others, employing attorneys who charged a fee fixed bj 
the corporation, part of which went to the corporation, was engaged in the 
practioe of law, contrary to the Penal Law, § 280. Op. Atty.-Gen. (1914) 
349. 

Practice of medicine. — ^A corporation created under the provisions of thia 
section for the purpose of ** manufacturing chemical preparations and print- 
ings publishing, and selling books and pamphlets relating to the same and 
advertising the same,'' is without autht)rity to practice medicine or to receive 
patients for the purpose of furnishing them m^ical or surgical aid or treat- 
ment; and it is a violation of the Public Health Law, § 174, and a misde- 
meanor for it to advertise that it is engaged in the practice of medicine. 
People V. Woodbury Dermatological Institute, (1908) 124 App. Div. 877, 109 
N. Y. S. 578. See also supra, this note, I, 2, PtirpoaeM for Which Business 
Corporations Mwy Be Incorporated, 

Mortgage to secure overissue of bonds. — An overissue of bonds and a 
mortgage securing such issue, contrary to L. 1888, ch. 394, was held in New 
Britain Nat. Bank v. Cleveland Co., 91 Hun 447, 36 N. Y. S. 387, affirmed 
158 N. Y. 722 mem., 53 N. E. 1128, not to be absolutely void. 

Rights of natural gas company in streets under law of 2875. — In Farns- 
worth V. Boro Oil, etc., Co., (1916) 216 N. Y. 40, affirming 155 App. Div. 79, 
affirming 76 Misc. 37, 134 N. Y. S. 348, it was held that a corporation 
organized under the Business Corporations Law of 1875 (L. 1875, ch. 611) 
was estopped by acquiescence to dispute the right of a town board to fix the 
rate at which it should supply its gas, aa * condition to its right to occupy 
the streets. 



t. Insumnee 

furnishing sick and death benefits. — A company formed for the purpose 
of furnishing medical attendance in case of sickness of the person ^amed in 
the contract, and furnishing a coffin in case of death, should incorporate under 
the Insurance Law, and cannot lawfully carry on such business under the 
Business Corporations Law. Op. Atty.-Gen. (1895) 217. 

Replacing plate glass. — A business corporation has no power to contract 
to replace plate glass in the event of its being broken, even though It does 
not undertake to pay any money indemnity; such a contract being in effect 
insurance against glass breakage. Op. Atty.-Qen. (1914) 18S. 



S. Bcunking 

In general, — By express provision of statute banking powers are denied to 
all domestic corporations except those that are formed under or are subject 
to the Banking Law of this state or of the United States. See Gsnsbai. 
CSOBFORATioir Law, S 22, and the cases there cited. 

Borrowing money. — A business corporation has the right to borrow money 
and to issue certificates evidencing the loan and defining the terms of repay- 
ment. And where the holder of such a certificate sued the corporation which 
issued it for the recovery of his monej prior to the maturity of his certifi- 
cate, on the theory that the issuance of the certificate was in violation of the 
Banking Law and therefore ultra vires, but failed to allege in his complaint 
that the money was not borrowed for a lawful corporate purpose, it was 
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held that the issuance of such an obligation for money borrowed for lawful 
corporate purposes was not a violation of the Banking Law; that in the 
absence of an allegation to the contrary it would be presumed that the certifi- 
cate was issued for money lawfully borrowed; and that the complaint should 
therefore have been dismissed. Jacobs v. Monaton Realty Inv. Corp., (1914) 
212 N. Y. 48, 105 N. E. 968, reversing 160 App. Div. 449, 145 N. Y. S. 611, 
80 Misc. 649, 141 N. Y. S. 1033. " To borrow,** said the court, " is the recip- 
rocal action with to lend, and the idea of a borrowing is not filled out unless 
there is in the transaction a promise or understanding that what is borrowed 
will be repaid or returned, with or without compensation for the use of it in 
the meantime. Kent v. Quicksilver Min. Co., 78 N. Y. 159; Sinton v. Carter 
County, 23 Fed. 635, affirmed 120 U. S. 517; Munzinger v. United Press. 
52 App. Div. 338; Ghiglione v. Marsh, 23 App. Div. 61, 48 N. Y. S. 604; 
Thorn v. Hall, 10 App. Div. 412, affirmed 160 N. Y. 661. The right to 
borrow money given by the statute is a power to create an indebtedness and 
procure for its payment fimds from there to be paid at a future date, with 
the power to issue obligations for the payment of the funds procured or 
borrowed. In substance, the money is borrowed from the purchasers of the 
obligations. The body of the certificates is, in form, an obligation of that 
precise nature. The certificates were issued by the defendant. By the body 
of each the defendant promised to pay to the plaintiff, at the stated time, 
the sum paid to it by him and which is the consideration for the promise 
with interest, and additionally such portion of the profits as it may consider 
just. ... It is wholly immaterial that a moneyed, railroad or transportation 
corporation is empowered to issue an identical or similar instrument. The 
issuance of a promissory note by the defendant does not evidence to any 
extent that it is engaged in a business ultra vires of it and lawful only to 
a corporation of the classes above mentioned authorized to issue its promis- 
sory note. No more do these certificates, by any reasonable and fair 
intendment, furnish any proof that the defendant did not receive these moneys 
as a borrower for an authorized use. The words of Judge Gray may well be 
invoked here : ' I know of no principle of law which, as to commercial transac- 
tions within their (corporations) chartered powers and involving the receipt 
or borrowing of, and the obligation to repay, moneys, denies the entire free- 
dom to regulate them by such a contract as the parties are willing to enter 
Into.' People v. Binghamton Trust Co., 139 N. Y. 185, 189." 

Mortgages, loans, and investments. — A corporation organized under the 
Business Corporations Law is prohibited from exercising the powers of a 
mortgage, loan or investment corporation as enumerated in the Banking 
Law. Op. Atty-Gen. (1906) 513. 

Discounting the credits of others, or the business of loaning money, is a 
function peculiar to banking and moneyed corporations, and is not therefore 
lawful business for a business corporation. Thus, where a corporation hold- . 
ing certain leases calling for periodical payments on pianos, organs and 
sewing machines, delivered to its customers on the instalment plan, entered 
into a contract with a domestic business corporation by the terms of which 
the latter advanced to it certain sums of money on the leases as collateral, 
it was held that the business thus done by the lender defendant was pro- 
hibited by the General Corporation Law, f 22, and by the Banking Law, 
I 107. Ernst v. Terminal Clearing House Ass'n, (1914) 86 Misc. 295, 149 
K. Y. S. 181. 

The loan of mo'ney on leases of personal property, and the deduction of 
Interest at the time of making the loan, by companies organized under this 
law, violates the General Corporation Law, §f 10, 22, and also the Banking 
Law, § 107. Op. Atty.-Gen. (1913) 194. 

Trust, fiscal agency, and receiving deposits. — A corporation organized under 
this law cannot issue collateral trust income bonds on real property owned 
by it but which is held by a trustee under a trust agreement. Such powers 

3 
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belong more properly to a corporation organized under the Banking Law. 
Op. Atty.-Gen. (1912) 1S8. Nor can it act as a fiscal agent of a state or of 
a municipal corporation, neither may it act as a safe-deposit company nor 
invest in, purchase or sell mortgages and other securities of persons or 
corporations, as such powers pertain to trust and safe-deposit companies 
organized under the Banking Law. Op. Atty.-Gen. (1897) 295. 

A corporation organized under the Business Corporations Law for the 
purpose of conducting a real estate business, one feature of which is the 
making of contracts with individuals whereby they are to pay the corporation 
weekly amounts in consideration of which the corporation is to secure suitable 
locations for homes and prepare architect's plans for the houses, and in event 
that such selections and plans are unsatisfactory to refund, with interest, 
the money paid in when it amounts to a certain sum, is exercising powers 
belonging to a banking corporation as by receiving deposits. Op. Atty.-Gen. 
(1913) 188. 

Transfer, registration, etc., of corporate securities. — The right to transfer, 
register ^nd countersign certificates of stock, bonds or other evidences oi 
indebtedness of a corporation cannot lawfully be exercised by a corporation 
formed under the provisions of this law. Op. Atty.-Gen. (1904) 36^4; Op. 
Atty.-Gen. (1912) 187. 



V. Promoters. 

1, Definition and Nature, 

Definition.— In Armstrong v. Sun Printing, etc., Ass'n, (1910) 137 App. 
Div. 828, 122 N. Y. S. 531, the court quotes Dickerman v. Northern Trust Co., 
176 U. S. 181, 20 S. Ct. 311, 44 U. S. (L. ed.) 423, wherein a promoter is 
defined as follows: "A promoter is one who * brings together the persons who 
become interested in the enterprise, aids in i rocuring subscriptions and sets 
in motion the machinery which leads to the formation of the corporation 
itself.* Cook on Stock and Stockholders, sec. 651. Or, as defined by the 
English statute of 7 & 8 Vict. chap. 110, sec. 3, 'every person acting, by 
whatever name, in the forming and establishing of a company at any period 
prior to the company ' becoming fully incorporated." 

Relation to corporation and stockholders. — A promoter of a corporation 
stands in a fiduciary relation to the company to be organized and those whom 
he induces to invest in the enterprise, and he is bound to act in good faith 
and deal with them in perfect candor. He must disclose fully all facts con- 
cerning his interest in the enterprise and is liable for damages for injuries 
that arise from his failure to do so. Heckscher v. Edenborn, (1911) 203 
N. Y. 210, 96 N. E. 441, reversing 137 App. Div. 899, 122 N. Y. S. 1131; Sage 
V. Culver, (1895) 147 N. Y. 241, 41 N. E. 513; Smith v. Ogilvie, (1891) 127 
NT. Y. 143, 27 N. E. 807; Brewster v. Hatch, (1890) 122 N. Y. 349, 25 N. E. 
506, 19 A. S. R. 498; Getty r. Devlin, (1877) 54 N. Y. 403. 70 N. Y. 504; 
Benedict v. Guardian Trust Co., (1901) 58 App. Div. 302, 68 N. Y. S. 1082; 
Colton Imp. Co. v. Richter, (1893) 26 Misc. 26, 55 N. Y. S. 486; Midwood 
Park Co. v. Baker, (1911) 128 N. Y. S. 954, affirmed 144 App. Div. 939, 129 
N. Y. S. 1135. 

" Persons who undertake to form a corporation and induce others to sub- 
scribe for stock therein by issuing statements and prospectuses occupy a 
position of trust and confidence towards the persons so induced to subscribe 
for shares to be issued, and they are bound to exercise the utmost good faith 
In their transactions. If they make material misrepresentations or conceal 
material facts in respect to the enterprise, to the injury of those who are 
induced to subscribe, they become liable for damages." Walker ▼. Anglo- 
American Mortgage, etc., Co., (1893) 72 Hun 334, 25 N. Y. S 432. 
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€. Sale of Property to Corporaium. 

Rule stated and illustrated. — The sale of property to a corporation by its 
promoters at an excessive price in order to secure a secret profit is a fraud 
on the corporation and stockholders, and the promoters may be required to 
account for such profit. Ebling ▼. tTekarda, (1911) 148 App. Div. 193, 132 
N. Y. S. 309; Getty v. Donelly, (1873) 9 Hun 603, affirmed (1877) 70 N. Y. 
504. The rule governing a promoter's duty to disclose the extent of his 
interest and profits on a sale of property to the corporation was clearly stated 
in Colton Imp. Cb. ▼. Richter, (1893) 26 Misc. 26, 55 N. Y. S. 486, as follows: 
" Richter was the organizer and promoter of this corporation, and as such 
a fiduciary relation existed between him and the other incorporators. He 
held a position of trust and confidence. They had a right to believe, as the 
great majority of them evidently did believe, that they were becoming mem- 
bers of this syndicate on an equal footing with Richter. That not being the 
fact, the duty devolved upon him of informing them. The law does not 
permit him to maintain silence as to his personal interest in the transaction 
and to make a profit at the expense of his partners. Neither law nor equity 
countenances the making of secret profits by a promoter or a director of a 
corporation on the sale of property to the corporation. Richter owed an 
obligation to every subscriber to disclose fully all of the facts concerning tL« 
purchase of these premises and especially the owner's actual selling price. 
It is jonly where the promoter informs every subscriber or the director informs 
every fellow director and stockholder that he is personally interested, and 
of the amount of profit he expects to make on a sale to the corporation, that 
the promoter or director will be permitted to make or retain a profit on such 
a sale." 

The rule was applied where it appeared that a promoter acquired stock in 
A corporation by negotiating a sale of property to tiie company at an excessive 
price, secretly receiving back the difference between that and the true price, 
and, in addition, secretly receiving a portion of the commission paid the 
vendor's broker, the court holding that the stock issued to the promotiT 
should be canceled and declared void, there being no consideration for its 
issue except that based on his breach of faith, which the law will not allow. 
Travis v. Travis, (1910) 140 App. Div. 191, 124 N. Y. S. 1021. Likewise, 
where the amount to be paid for property on which the promoters hela 
options was not disclosed to the subscribers, nor the fact that they did not 
intend to exercise their options unless sufficient funds were subscribed by 
others to pay for the property and all of the expenses of organizing the cor- 
poration, leaving for distribution among themselves a majority of the stock. 
It was held that promoters were guilty of a violation of their fiduciary rela- 
tion, subjecting them to liability for damages sustained by those induced to 
invest in the shares to be issued. Brewster v. Hatch, (1890) 122 N. Y. 349, 
25 N. E. 505, 19 A. S. R. 498, reversing 13 Abb. N. CJas. 460, 4 N. Y. St. Rep. 
617. Similarly, a promoter who sold property to a corporation at an advance 
price was held liable for fraud where he induced subscriptions to the stock 
of the proposed corporation by false representations that he made no profit 
by the sale. Getty v. Devlin, (1877) 54 N. Y. 403, 70 N. Y. 604. 

Promoters do not, however, hold such fiduciary relations to the future cor- 
poration that they cannot make any profits on the resale of property to the 
corporation, and so, where promoters acquired control of two railroad corpora- 
tions at the instance and request of the organizers of the new corporation, 
it was no fraud as against the corporation that they made a reasonable profit 
on the resale of the railroad stocks and bonds to the new company. Con- 
tinental Securities (Do. v. Belmont, (1915) 168 App. Div. 483, 154 K. Y. S. 
54, affirming 83 Misc. 340, 144 N. Y. S. 801. 
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Profits secured by mortgage. — Where, in order to secure an illegal secret 
profit, the promoters of a corporation holding an option on certain property 
caused a second mortgage to be executed thereon through the aid of a tempo 
rary dummy holder, and afterward conveyed the property to the corporation, 
they were guilty of a breach of their duty arising from the fiduciary nature 
of their relations with the corporation and the mortgage was declared to be 
fraudulent and void; nor could they defend on the ground that the property 
was worth all the corporation was to pay for it. Midwood Park Co. v. Baker, 
(1911) 128 N. Y. S. 964, affirmed 144 App. Div. 939, 129 N. Y. S. 1135. 
Where, however, with the knowledge of only a part of the subscribers, and 
iB order to obtain a secret profit, promoters caused a mortgage to be executed 
on land conveyed to the corporation and afterward assigned it to bona fide 
purchasers for value, the court refused to cancel the mortgage on the ground 
that to do so would have allowed the wrongdoers to reap the benefit of their 
fraud. As to those subscribers who were ignorant of the deception, it was 
ordered that they should have their remedy through the medium of the corpo- 
ration and that only in the event that their damages were not paid would 
the mortgage be ordered canceled. Hyde Park Terrace Co. v. Jackson Bros. 
Realty Co., (1914) 161 App. Div. 699, 146 N. Y. S. 1037. 

Knowledge of part of directors or stockholders of secret profit.— The fact 
that some of the stockholders and some of the directors supposed and believed 
and had some knowledge that the promoter was making a profit on the sale 
of the land to the company, does not relieve the promoter of liability for his 
breach of duty in concealing such facts from other members of the corpora- 
tion, such knowledge on the part of some of the incorporators not amounting 
to notice to or knowledge on the part of the company. Colton Imp. Co. v. 
Richter, (1893) 26 Misc. 26, 66 N. Y. S. 486. A fortiori, where a promoter 
sells property to a corporation at an excessive price, through the aid of some 
of the directors with whom he has agreed to divide the secret profit, the sale 
may be set aside on the discovery of the fraud by the corporation. Finck 
V. Canadaway Fertilizer Co., (1912) 162 App. Div. 391, 136 N. Y. S. 914, 
modified and affirmed (1913) 208 N. Y. 607, 102 N. K 1102. 

Burden of proof.— " The burden is on the promoter or director to show 
that his dealings were fair and that no undue advantage has been taken of 
his fellow subscribers or stockholders." Colton Imp. Co. ▼. Richter, (1893) 
26 Misc. 26, 66 N. Y. S. 486. 



*. Liability of Promoters for Their CoTitracts and Representations. 

Rule stated and iUustrated.— Although a contract of a promoter may not 
be binding on the corporation, as a general rule such a contract is valid and 
binding against the promoter personally, unless the parties with whom the 
contract is made agree to look to some one else. Drucklieb v. Harris, (1913) 
209 N. Y. 211, 102 N. E. 599, reversing 165 App. Div. 83, 140 N, Y. S. 60. 
Thus, where work is done or materials furnished on the order of promoters 
for the benefit of a proposed corporation, the promoter may be held personally 
liable in case the company fails to incorporate and adopt the contract. Hull 
Pub. Co. V. Richardson, (1891) 69 Hun 626, mem., 13 N, Y. 8. 666, 37 N. Y. 
St Rep. 641. Similarly, where a mill owner, uniting with other promoters 
for the purpose of organizing a corporation to take over various independent 
mills, concealed from the other owners the fact that he was interested in the 
commissions to be received by the promoters, he was held accountable to 
those ignorant of his interest to account for what he reoeived. fioiee v. Jones, 
(1906) 106 App. Div. 647, 94 K. Y. a 8M. 
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Contract of indemnity againit iM&r- One who was induced to subscribe to 
the stock of a corporation to be formed for the purpose of dealing in real 
estate by a contract of indenmity of the promoter to the effect that he would 
guarantee the subscriber against loss cannot recover against the promoter 
where the corporation conveyed its property to a cemetery association, accept- 
ing therefor a certificate of indebtedness for several times the amount of its 
capital stock, such a conveyance being insufficient to show a loss or that the 
subscriber's stock had become worthiest. Norris v. Reynolds, (1909) 131 
App. Div. 818, 116 N. Y. S. 106. 

Liability for false. representations. — The rule governing the liability of a 
promoter for false and misleading representations was clearly stated in 
Downey v. Finucane, (1912) 205 N. Y. 261, 98 N. E. 391, 40 L. R. A. (N. S.) 
307, affirming 146 App. Div. 209, 130 N. Y. S. 988, as follows: "The pro- 
moter of a company, whether he be a director or not, who knowingly issues or 
sanctions the circulation of a false prospectus containing untrue statements 
of material facts naturally tending to mislead and to induce the public to pur- 
chase its ^tock or other securities is imquestionably responsible to those who 
are injured thereby." Benedict v. Guardian Trust Ck>., (1901) 68 App. Div. 
302, 68 N. Y. S. 1082. 

Representations as to pa3rment of stock. — Representations that stock is 
fully paid and nonassessable, if false, are sufficient to justify a recovery for 
fraud in inducing subscriptions to corporate stock. Van Slochem v. Villard, 
(1913) ^07 N. Y. 587, 101 N. E. 467, affirming 154 App. Div. 161, 138 N. Y. S. 
852. So also subscribers may maintain an action to rescind the contract on 
the ground of fraud and recover back the money paid, where they were induced 
to subscribe to the stock of a proposed corporation to be formed for the 
acquisition and development of certain iron properties, the basic property to 
be acquired being a corporation the majority of whose stock was owned by 
the promoter, who withheld the knowledge of such ownership and represented 
that all subscriptions were to be paid for in cash, when in fact he intended 
to and did pay for his subscription by the transfer of his stock in the corpora- 
tion to be purchased. The court, applying the general rule, said : ** He did 
not occupy the position of an ordinary vendor, but he was inviting others to 
confer upon him a fiduciary relationship. If he knew and they were ignorant 
of some fact which touched the very substance of that relationship and 
legally destroyed his ability to meet its full requirements, it was his duty 
to advise them of it, and for his failure so to do they were entitled to repu- 
diate the agreement and avoid what had been done under it." This rule, 
however, was held to be inapplicable to one who voluntarily sought participa- 
tion in the enterprise, the court saying: '' There was no fiduciary or confiden- 
tial relationship between appellant and respondent when the former sought 
permission to become a subscriber. They dealt as entire strangers. There 
was no solicitation by the defendant that the appellant should make him his 
agent, and, therefore, no implied representation that he was legally qualified 
to be one. Under these circumstances the burden rested on appellant to 
ascertain by proper investigation whether the scheme to which he was about 
to subscribe was a good one and whether respondent was a proper person to 
be intrusted as his agent with power to carry out the same, and respondent 
had the right to assume that he had made such investigation and understood 
the facts involved, and, therefore, was not guilty of fraud because he did not 
inform him of the facts which form the basis of the present complaint.* 
Heckscher v. Edenborn, (1911) 203 N. Y. 210, 96 N. E. 441, reversing 18? 
App. Div. 899, 122 N. Y. S. 1131. 

Substantial compliance with representations. — A subscriber to an agree- - 
ment to form a corporation for the purpose of acquiring various independent 
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€orporatioiM engaged in the milling busineai is not entitled to rescind the 
contract where the promoters acquired mills of a daily capacity of less than 
that stated as the object in the agreement, where it was provided that the 
amount of stock and bonds to be issued should '' be subject to change in case 
•I aequisition of more or less of the properties, or for other reasons." Jewell 
T. Mdntyre, (1901) 62 App. Div. 396, 70 N. Y. S. 826, affirming 33 Misc. 
26, 66 K. T. 8. 905, and affirmed (1902) 172 N. Y. 638, mem., 65 N. E. 1118. 

Duty of subscriber to investigate.-^ A promoter is not liable to a subscriber 
induced thereto by alleged false representations, when it appears that the 
representations, if false, were not made for the benefit of the promoter and 
that the subscriber hi\ 1 sufficient time before paying his subscription to inves- 
tigate the truth of the statements. Schauck v. Morris, (1868) 7 Kobt. 658. 

False representations of agents. — " The liability of promoters is not limited 
to subscribers whom they personally induce to take shares, but it extends 
to all those who are induced by their agents to subscribe for shares, and if 
they make material misrepresentations to, or conceal material facts from, 
their agents, who, relying on the statements, induce persons to become sub- 
scribers, the promoters are liable for the damages. It is a familiar principle 
that what one does by his agent, he does by himself. The scheme which was 
organized by the defendants and carried out in part through their agents was 
the proximate cause of the plaintiff's damages, and no intervening and respon- 
sible principal standing between the plaintiff and defendants, the latter are 
liable to the former to the same extent as if they had personally, by false 
representations and concealments, induced him to become a subscriber.'' 
Walker v. Anglo-American Mortgage, etc., Co., (1893) 72 Hun 334, 26 N. Y. S. 
432; Downey v. Finucane, (1912) 205 N. Y. 251, 98 N. E. 391, 40 L. R. A. 
(N. S.) 307, affirming 146 App. Div. 209, 130 N. Y. S. 988. 

Determination of falsity of prospectus. — In determining whether a pros- 
pectus issued to induce persons to subscribe to the stock of a corporation is 
fraudulent, the language of the prospectus is to be interpreted by the effect 
which it would produce on the ordinary mind, and in estimating the proba- 
bility of subscribers being misled by a prospectus, the court may take into 
consideration not only the facts stated therein, but also the facts suppressed. 
Downey v. Finucane, (1912) 205 N. Y. 251, 98 N. E. 891, 40 L. R. A. (N. S.) 
307, affirming 146 App. Div. 209, 130 N. Y. S. 988. 

Inference of fraudulent intent. — A fraudulent intent on the part of a pro- 
moter issuing a prospectus to mislead the subscriber may be inferred from the 
falsity of the statements contained therein without further evidence. Downey 
T. Finucane, (1912) 205 N. Y. 251, 98 N. £. 391, 40 L. B. A. (N. S.) 307» 
affirming 146 <App. Div. 209, 130 N. Y. S. 988. 



4, CompensaMan of Pramoten, 

Liability of organizers. — Subscribers associated in the control and organ- 

isation of a corporation, dealing together as buyers, sellers and organizers, 
may contract with each other regarding the compensation to be received by 
one of their number as the promoter of the enterprise, where in the initial 
stages of the transaction no others are legally interested. Continental Secu- 
rities Co. V. Belmont, (1915) 168 App. Div. 483, 154 N. Y. S. 54, affirming 
83 Misc. 340, 144 N. Y. S. 801. 

Construction of contract for compensation. — Under a contract between sub- 
scribers to a proposed corporation and a promoter, providing that the 
subscribers should have the right to withdraw their subscriptions and receive 
back the amount paid thereon, less 8 per oent. for expenses of promotion, it 
was^held that the 8 per cent, was to be computed on the entire subscription 
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price, and not merely on the instalments that were paid prior to the sub- 
scriber's withdrawal. Proskey t. Manning, (1908) 110 N. Y. S. 221. 

Liability of stockholder. — In the absence of evidence that a stockholder 
and officer in a corporation accepted the services of a promoter in organizing 
the corporation in his personal and not merely his official capacity, he cannot 
be held individually liable by the promoter. Hepner v. Maybury, (1898) 
23 Misc. 262, 61 N. Y. S. 170. 

Release of subscribers by acceptance of contract with corporation. — Where 
a promoter accepts a contract for compensation from the corporation, he 
thereby releases the individual subscribers on prior agreements, and the 
failure of the corporation to perform will not give him a right of action on 
such prior contracts. Mildenberg v. James, (1900) 31 Mi«c. 607, 66 N. T. 8. 
77, affirmed 62 App, Div. 617, 71 N. Y. S. 1142, affirmed (1903) 175 N. Y. 
494, mem., 67 N. E. 1085; Spier v. Hyde, (1900) 32 Misc. 26, 66 N. Y. S. 120. 

Payment in stock. — Services of a promoter in organizing a corporation 
cannot be paid for by an issuance of stock. Stevens v. Episcopal Church 
History Co., (1910) 140 App. Div. 570, 125 N. Y. S. 573; Lamphere v. Lang, 
(1913) 157 App. Div. 806, 141 N. Y. S. 967, reversed (1916) on other 
grounds 213 N. Y. 686; Herbert v. Duryea, (1898) 34 App. Div. 478, 64 
N. Y. S. 311, affirmed (1900) 164 N. Y. 596, 58 N. E. 1088. "The 
^statute requires that stock shall be paid for either by cash or property. 
Service rendered in bringing a corporation into existence is neither cash 
nor property. If it were, then the entire capital stock could be thus disposed 
of, and the only asset which the corporation would have would be its naked 
existence. The least that can be said of a transaction of this character is 
that it is an ineffectual attempt to evade the statute." Herbert v. Duryea, 
(1898) 34 App. Div. 478, 64 N. Y. S. 311, affirmed (1900) 164 N. Y. 696, 
58 N. E. 1088. 

See Stock CoBPORAnoir Law» i 55, m to consideration for issue of liock 
and bonds. 



6. Bights and Liabilities of Corpomtions on Contracts of 

Promoters. 

Rights in promoter's contracts. — A corporation cannot maintain an action 
on an agreement among incorporators whereby certain property was to be 
turned over to the corporation and stock and bonds issued in certain specified 
amounts to the various incorporators, the corporation not being a party to 
such contract, and any right of action for issuing more than the agreed 
amount of stock to some of the incorporators would accrue to the parties to 
the agreement and not to the corporation. Flanagan v. Lyon, (1907) 54 
Misc. 372, 105 N. Y. S. 1049. 

In an action by a corporation to compel the transfer to it of certain mining 
interests placed in the hands of a trustee by the promoters, under an agree- 
ment providing for such transfer on the incorporation of the enterprise, it 
is no defense that the promoters had failed to perform an agreement whereby 
the trustee was to be paid a large sum for his services. Heela Con. Gold 
Min. Co. V. O'Neill, (1892) 66 Hun 619, 19 N. Y. S. 592, 47 N. Y. St Rep. 211. 

Liability on contracts of promoters. — The rule is well settled that a cor- 
poration cannot be bound by the contracts of its promoters, made in its behalf 
before it comes into legal existence. Until organized a corporation has no 
being and its promoters have no authority to enter into preliminary contracts 
binding it. Rogers v. New York, etc.. Land Co., (1892) 134 N. Y. 197, 32 
N. E. 27. reversing 66 Hun 649, mem., 9 N. Y. S. 886, 31 N. Y. St. Rep. 872; 
Lorillard v. Clyde, (1890) 122 N. Y. 498, 25 N. E. 917, 10 L. R. A. 113; 
Munson v. Syracuse, etc., R. Co., (1886) 103 N. Y. 68, 8 N. B. 365; Bond 
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V. AtlanUc Terra Cotta Co., (1909) 137 App. Div. 671, 122 N. Y. S. 425; 
Majtin v. Remington-Martin Co., (1904) 95 App. Div. 18, 88 N. Y. S. 573; 
Central Park Fire Ins. Co. v. Callaghan, (1864) 41 Barb. 448; Van Schaick 
V. Third Ave. R. Co., (1862) 25 How. Pr. 446, reversing 30 Barb. 189; Ber- 
ridge v. Abemethy, (1886) 24 Wkly. Dig. 513; Guffler v. Rabinowitz, (1914) 
160 N. Y. S. 626; Nahoum v. Marcoglon, (1914) 14i5 N. Y. S. 1063; Vn\U?A 
States Vin^ar Co. v. Schlegel, (1893) 67 Hun 366, 22 N. Y. S. 407, 51 N. Y. 
St. Rep. 453, affirmed (1894) 143 N. Y. 537, 38 N. E. 729, 62 N. Y. St. 
Rep. 826. 

Contracts relating to ownership of stock. — An agreement between pro- 
moters that one of them should have a one-sixth interest in the corporation 
is not binding on the corporation unless ratified by it, and so the promoter 
cannot maintain an action to enjoin the corporation from increasing its 
capital stock on the ground that it would destroy his proportionate owner- 
ship. Martin v. Remington-Martin Co., (1904) 95 App. Div. 18, 88 N. Y. S. 
573. And so, a promise made by the chief promoter of an enterprise to have 
the corporation issue a certain amoimt of stock to an associate promoter is 
not binding on the corporation. Dillon v. Commercial Cable Co., (1895) 87 
Hun 444, 34 1^. Y. S. 370, 68 N. Y. St. Rep. 449. 

Contracts as to management of corporate affairs. — Agreements between 
promoters and incorporators, made before the legal organization of the com- 
pany providing for the management of the corporation, are not binding on 
the corporation, and so equity will not enjoin the corporation from decreasing 
the number of its directors because of a provision in such an agreement fixing 
the number of directors at a larger figiure. Bond v. Atlantic Terra Cotta 
Co., (1910) 137 App. Div. 671, 122 N. Y. S. 425, reversing 66 Misc. 546, 
123 N. Y. S. 1086. Nor will equity specifically enforce an agreement between 
a promoter and others to .form a corporation, elect certain oflScers, one of 
whom was to be the« promoter, fixing their salaries and proportioning the 
stock. In such a case the only remedy of the promoter is an action for 
damages for breach of contract. Perrin v. Smith, (1909)* 135 App. Div. 127, 
119 N. Y. S. 990. 

A corporation is not bound by the statement of a promoter in his prospectus 
that no salaries would be paid the officers of the proposed corporation, and 
if business conditions should arise which in the opinion of the corporation 
demanded the payment of salaries it could not be prevented from doing so. 
Metzger v. Knox, (1912) 77 Misc. 271, 136 N. Y. S. 681, affirmed 153 App. 
Div. 911, 137 N. Y. S. 1129. 

One who purchases stock in a proposed corporation at the solicitation of 
the owner of the business to be incorporated and on his representation that 
he would repurchase the stock at any time at its existing book value, cannot 
obtain equitable aid to interfere with the conduct of affairs of the corporation 
so as to prohibit the reduction on its books of the listed value of the good 
will of the business acquired thereby, reducing the book value of his stock. 
Drucklieb v. Harris, (1913) 209 N. Y. 211, 102 N. E. 599, reversing 165 App, 
Div. 83, 140 N. Y. 8. 60. 

As to validity as between promoters of contracts concerning management, 
see infra, this note, 7, Rights and Lidbilitiea of Promoters Inter 8e, 

As to power of corporation to accept contract concerning management, see 
infra, this note, 6, Adoption and Ratification of Contracts. 

Contracts of employment. — Contracts of employment made with promoters 
before incorporation are not binding on the corporation unless adopted and 
ratified, and so, while one continues to work for the corporation under a 
contract made with a promoter but not ratified by the corporation, he may 
recover for his services under the theory of an implied promise to pay, he 
cannot hold the corporation under an agreement as to 'the duration of his 
employment. Burke v. Lincoln- Valentine Co., (1899) 28 Misc. 202, 68 N. Y. S. 
1077, 1124 
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Contract to divide commissions. — A corporation is not bound by a contract, 
made by its promoter, to divide his conmiisssions with a third person in 
payment of his services in securing a lighting contract from a city, such a 
contract not being one made on behalf of the corporation to be formed, 
whereby the company, on accepting the benefits of the contract, would be 
liable for iU obligations. Wilbur v. New York Electric Const. Co., (1891) 
58 Super. Ct 539, 12 N. Y. S. 455, 35 K. Y. St. Bep. 81. 



6. Adaption aaid Raiificatian of CatUracts. 

Power to adopt. — An agreement or contract with a promoter, made in 
behalf of a corporation about to be formed, although not initially binding 
upon it, may, by the acts of the corporation, after it attains its legal exist- 
ence, be so ratified or adopted as to become a corporate obligation. Mesinger 
V. Mesinger Bicycle Saddle Co., (1899) 44 App. Div. 26, 60 N. Y. S. 431; 
Burden v. Burden, (1889) 169 N. Y. 287, 64 N. E. 17, affirming 8 App. Div. 
160, 40 N. Y. S. 499; Martin v. Remington -Martin Co., (1904) 95 App. Div. 
18, 88 N. Y. S. 573; Thistle v. Jones, (1904) 45 Misc. 215, 92 N. Y. S. 113; 
Hall V. Hester, (1894) 83 Hun 19, 31 N. Y. S. 692; Chesebrough v. North 2d 
St., etc., Village R. Co., (1877) 6 Wkly. Dig. 393. So, one rendering services 
to a corporation under contract with its promoter is entitled to prove his 
contract with the promoter and its subsequent ratification by the corporation, 
and a refusal to allow evidence of such facts is reversible error. Gordon v. 
House of Childhood, (1913) 83 Misc. 74, 144 N. Y. S. 686. But an agree- 
ment as to the management of a corporation to be formed is not valid or 
binding, even though accepted and ratified by the corporation after organi- 
zation, if it provides for a method of management different from that provided 
by the statute under which the corporation was organized. Bond t. Atlantic 
Terra Cotta Co., (1910) 137 App. Div. 671, 122 N. Y. S. 425. 

Ratification by officer formerly promoter.-^ A promoter, who afterwards 
became the president and general manager of the corporation, having the 
power to employ men to secure rights of way and to do other things neces- 
sarily pertaining to the business, could adopt and ratify a contract for 
services made by himself as promoter of the corporation before its incor- 
poration. Cakes v. Cattaraugus Water Co., (1894) 143 N. Y. 430, 38 N. E. 
461, 26 L. R. A. 544, 62 N. Y. St. Rep. 445, reversing 66 Hun 634, 21 N. Y. S. 
851. 

This rule was stated and applied in Mesinger v. Mesinger Bicycle Saddle 
Co., (1899) 44 App. Div. 26, 60 N. Y. S. 431, where it was said: "Ratifi- 
cation may be effected by the person who entered into the original agreement, 
if that person^ at the time of the ratification, has become an executive officer 
of the company, entitled in that capacity to bind it by such an agreement. 
. . . Hiring employees and allowing them vacations with a continuance of 
salary are among the commonest features of corporate management. This 
being so, the making or ratification of such an agreement by the defendant's 
president was prima facie valid, and threw upon the defendant the burden 
of showing that it was without authority." 

'' Less evidence tending to show adoption will be required to establish it 
where the officers were also the promoters than where the officers and pro- 
moters were different persons." Hall v. Herter Bros., (1894) 83 Hun 19, 31 
N^ Y. a 692. 

Adoption by aid of interested directon. — In discussing the sufficieney of 
the adoption of a promoter's contract where such adoption is brought about 
through the co-operation of directors who have a private Interest In the 
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contract, the court said in Munson ▼. Syracuse, etc., R. Co., (1886) 103 
N. Y. 68; 8 N. E. 356: "But the corporation is at liberty to refuse to 
sanction them, and if its sanction is obtained by the act or co-operation of 
directors who have a private interest, we perceive no reason why, under the 
general rule, the corporation may not resist an action for specific perform- 
ance, at least in a case where it has not accepted the consideration and taken 
the benefit." 

Acceptance of benefits. — Where, after incorporation and organization, a 
corporation avails itself of a contract made in its behalf by a promoter, 
accepting its benefits and acting under it and in part performing it, it makes 
it its own as effectually, as if it had formally and by resolution adopted and 
ratified its terms. Bommer v. American Spiral Spring Butt Hinge Mfg. Co., 
(1880) 81 N. Y. '468, affirming 44 Super. Ct. 454; Grier v. Hazard, (1891) 
13 N. Y. S. 583, 38 N. Y. St. Rep. 462, affirmed 14 N. Y. S. 784, 39 N. Y. 
St. Rep. 74. 

Thus, where, in order to dispose of lands conveyed to them in payment ot 
a mortgage debt, certain bondholders organized a corporation to hold ami 
manage the sale of the lands subject to various agreements and stipulations 
as to the methods to be pursued, it was held that the corporation could not, 
after accepting the conveyance of the land, repudiate the agreement made by 
the promoting bondholders, but by its acceptance of the conveyance it adopted 
and ratified the agreements and was fully bound thereby. The court said in 
this case : " The bondholders were the promoters of the land company. 
Being about to form a corporation for an authorized purpose, they made aa 
agreement upon the subject in which they provided for benefits to be con- 
ferred upon it and burdens to be assumed by it after its organization. While 
it could have refused, when it came into existence, to accept the one or to be 
bound by the other, it could not accept the advantages and then refuse to 
assume the obligations. By accepting title to the land it adopted and ratified 
the agreement entered into by all its stockholders, and thereby voluntarily 
made itself a party thereto and became bound thereby. The adoption by the 
land company of the contract between the bondholders was a reasonable 
means of carrying into effect its authorized objects, and, after knowingly 
receiving the benefit of the arrangement, * it cannot be permitted to deny that 
it agreed to assume the corresponding burdens.' " Rogers v. New York, etc , 
Land Co., (1892) 134 N. Y. 197, 32 N. E. 27, reversing 56 Hun 649, mem . 
9 N. Y. S. 886, 31 N. Y. St. Rep. 872. And in Seymour v. Spring Forest 
Cemetery Ass'n, (1895) 144 N. Y. 333, 39 N. E. 365, 26 L. R. A. 859, it waP 
held that an agreement between incorporators owning real estate, that the 
corporation when formed should purchase the land at a fixed price, was 
ratified and adopted by the corporation by the acceptance of the conveyance 
and the management and sale of the property during the succeeding years. 
So also, where an electric light company received and used poles purchased 
for it by a promoter before its incorporation, it was held liable on the con- 
tract for payment. Davis v. Valley Electric Light Co., (1899) 61 N. Y. S. 680. 

Acceptance of services of employee. — The acceptance of the services of an 
employee engaged by the promoter, and the failure to notify him of its 
intention to disavow the contract, has been held to amount to a ratification 
of the contract. Mesinger v. Mesinger Bicycle Saddle Co., (1899) 44 App. 
Div. 26, 60 N. Y. S. 431. Accordingly, a contract of employment made by 
the incorporators before organization of the company was held to have been 
ratified where the corporation recognized the terms of the contract relating 
to the amount of the salary under certain circumstances and referred the 
contract to certain of its officers for guidance in reporting on the question. 
Burke v. Lincoln-Valentine Co., (1899) 28 Misc. 202, 58 N. Y. S. 1077, 1124. 
But it has been held that the mere fact that an employee continues in the 
employ of the corporation for a short time after its organization was not 
sufficient evidence of a ratification of the contract to bind the corporation. 
HorowitiF ▼. Broads Mfg. Co., (1907) 64 Misc. 669, 104 N. Y. S. 988. 
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Question of fact. — Ratiiloation or adoption of pre-corporate contracts is 
largely a question of intention to be determined from the facts and circum- 
stances as one of fact. Oakes v. Cattaraugus Water Co., (1894) 143 N. Y. 
430, 38 N. £. 461, 26 L. R. A. 644, 62 N. Y. St. Rep. 445, reversing 66 Hun 
634, 21 N. Y. S. 85L 

7. Bights tmd LiahUities of Promoters Inter 8e. 

Duty of good faith. — The relation existing between promoters associated 
together for the purpose of organizing a corporation is fiduciary in character, 
and the most scrupulous good faitH in dealing is required at the hands of 
the party who has been invested with the power to deal with the property, 
and in equity he may be called on to account for * the property, so held. 
Spier ▼. Hyde, (1904) 92 App. Div. 467, 87 N. Y. S. 285; Boice ▼. Jones, 
(1906) 106 App. Div. 647, 94 N. Y. S. 896. 

Action for accounting. — In. order to maintain an equitable action for an 
accounting between promoters, the fact that profits have been earned must 
be alleged and proved as a part of the affirmative cause of action. Parks v. 
Gates, (1903) 84 App. Div. 634, 82 N. Y. S. 1070. 

Breach of faith toward incorporators. — A mill owner, joining with other 
promoters in bringing about the consolidation of various independent milling 
companies into one corporation, is not debarred from recovery against his 
associated promoters of his agreed share of the profits by the fact that he had 
concealed from the other milling companies entering the new corporation his 
interest in the promoters' fees. Boice v. Jones, (1905) 106 App. Div. 647, 
04 N. Y. S. 896. 

Irregularities in issuance of stock. — An incorporator agreeing with a pro- 
moter to divide the stock issued to him cannot defend an action by the pro- 
moter to compel the division on the ground of irregularities by the corporation 
in issuing the stock. Dickerson v. Appleton, (1907) 123 App. Div. 903, 108 
N. Y. S. 293, affirmed (1909) 196 N. Y. 607, 88 N. E. 1117. 

Abandonment of original scheme. — Where an agreement among promoters 
for the formation of a corporation to take over existing independent cor- 
porations was abandoned through inability to carry it through, the obligation 
of faith between the parties ceased and thenceforth they stood toward each 
other as strangers, and each might freely avail himself of any benefits result- 
ing from the negotiations which had been had and the conditions which had 
been produced under the abandoned contract. Parks v. Gates, (1903) 84 
App. Div. 634, 82 N. Y. S. 1070. 

Contract concerning management. — While an agreement between promoters 
providing for the details of the management of the corporation is not binding 
on the corporation when organized, such an agreement as between the parties 
is not illegal. Lorillard v. Clyde, (1881) 86 N. Y. 384; King v. Barnes, 
(1888) 109 N. Y. 267, 16 N. E. 332. i 

§ 2-a. Incorporating for the purpose of conducting law busi- 
ness, et cetera, prohibited — No corporation shall be organized or 
created under the provisions of this chapter for the purpose or 
purposes of conducting any branch of the practice of law or of 
retaining or employing an attorney or attorneys to furnish legal 
advice, draw legal papers or perform legal services of any kind 
or description, either directly for the person, persons or corpora- 
tion for whose use such services are rendered, or for the corpora- 
tion retaining such attorney in oompliance with any contract of 



Digitized by 



Googk 



42 BUSINESS CORPO RATIONS LAW 

I 3 Commencemant of Businem L. 1900, di. 12 

employment of the corporation or of the attorney made by the 
corporation with any other person, persons or corporation. The 
Btatement of the purpose or purposes of a corporation, in any 
certificate filed under the provisions of this chapter, in whatsoever, 
language the same may be set forth, shall not be held or construed 
to confer on the corporation the power to transact any business 
specified in this section as a purpose for which the creation of a 
corporation under this chapter is • prohibited ; and particularly 
when the stated objects of a corporation include the collection of 
debts or accounts, in words or substance, they shall not be con- 
strued to include the employment or furnishing of attorneys to 
prosecute any action or pursue any legal or equitable remedy in 
aid of such collections. 

Added by L. 1909, ch. 484. 

Right of corporation to practioe^law : see 12 Ann. Cu. 674; 19 Ann. Oa«. 
882. Practice of law by corporations: see 32 L. R. A. (N. S.) 5(J. Praoti&e 
of law hy corporation a« a crime: see Penal Law, § 280. 

Declaratory of pre-existing law. — This section is simply declaratory of tbe 
pre-existing law, as embodied in section 2, which as a result of judicial intei?- 
pretation was held not to warrant the formation of a corporation to engage 
in the practice of the law, either directly or indirectly. See In re Ck>-Opersi- 
tive Law Co., (1910) 198 N. Y. 479, 92 N. E. 16, 139 A. S. R. 839, 19 Ann. 
Cas. 879, 32 L. R. A. (N. S.) 56, affirmed 136 App. Div. 901, 120 N. Y. 8. 
1120; Matter of Bensel, (1910) 68 Misc. 70, 124 N. Y. S. 726. It has never 
been legal for corporations to practice law either directly or indirectly, nor 
proper for them to engage in the business of procuring attorneys for clientu. 
Matter of Associated Lawyers' Co., (1909) 134 App. Div. 350, 119 N. Y. S. TY. 
In Matter of Francis P. Pace and another (December, 1916), 156 N. Y. 8. 
641, 645, Scott, J., though speaking with direct reference to the provisions otf 
the Penal Law, § 280, said: ''Thus the practice of law by a corporation is 
very clearly malum prohibitum in this state, but quite apart from the 
statute it is, and was before the statute, against public policy and also 
malum in se." See supra, § 2, note I, 2, and IV, 1. 

Compare United States Title, etc., Co. v. Brown, (1915) 166 App. Div. 688, 
152 N. Y. S. 470, affirming 86 Misc. 287, 149 N. Y. S. 186, wherein it was 
held that a corporation which violated Penal Law, % 480, by practicing law 
through an attorney retained by it, might have an accounting from such 
attorney as to funds advanced to and collected by him. 

§ 3. Restrictions upon commencement of business. — No such 

corporation shall incur any debts until the amount of capital 
specified in its certificate of incorporation, as the amount of 
capital with which it will begin business, shall have been paid 
in in money or property. 

Taken from Business Corporations Law of 1890 (L. 1890, eh. 6«7), | 8^ tf 
amended by L. 1892, ch. 691, § 3, and L. 1896, ch. 671, § 1. 

Right to pay in property. — Under the General Manufacturing Act of 1848 
Oj. 1848, ck. 40) the stockholders were personally liable until tho ontirc 
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capital stock was paid in money. L. 1853, di. 333, contained the same gen- 
eral requirement, with the exception that the trustees might purchase prop- 
erty necessary for the business and transfer It to the corporation in exchange 
for stock. Thurston v. Duffy, (1885) 38 Hun 327. 

Valuation of property given for stock. — Where stock in a new corporation 
is issued in exchange for property, and the latter Is sought to be counted as 
part of the amount of capital specified in its certificate of incorporation ai 
the amount of capital with which it will begin business, It may be credited 
only at a fair valuation. See Thurston v. Duffy, (1886) 38 Hun 327. 

Secret agreement for purpose of evading statute. — A secret agreement on 
the part of stockholders for the purpose of evading this mandatory pro- 
vision is against public policy and will not be upheld against creditors. See 
Beals V. Buffalo Expanded Metal Const. Co., (1900) 49 App. Div. 569, 63 
N. Y. S. 636. 

Obtaining subscriptions as violation. — It is not a violation cff the pro- 
visions of this section for a corporation to proceed to secure subscriptions to 
its stocks prior to the payment in of the amoimt of capital specified in its 
certificate of incorporation as the amount of capital with which it will begin 
business. United Growers Co. v. Eisner, ( 1897) 22 App. Div. 1, 47 N. Y. S. 
906. 

Restrictions where stock is without par value. — As to the restrictions on 
a corporation's right to conmience business where, purauant to section 19 
of the Stock Corporation Law, it was formed with a capital stock divided 
into shares having no par value, see Stock Corporation Law, | 20. 

Violation as invalidating bonds. — A stockholder of a corporation who is 
fraudulently induced to accept, in exchange for his stock, the bonds of 
another corporation, believing the latter corporation to have been lawfully 
organized and not to have started business in violation of this section, when 
in fact it had, is entitled to rescind and claim restoration together with an 
accounting. Williams v. BUlington, (1912) 150 App. Div. 439, 185 N. T. S. 32 

§ 4. Reorganization of existing corporations. — ^Any stock cor- 
poration heretofore organized, except a moneyed or transporta- 
tion corporation, or a corporation the business of which partakes 
of the nature of banking or insurance, may reincorporate under 
this chapter in the following maimer: The directors of the cor- 
poration shall call a meeting of the stockholders thereof by pub- 
lishing a notice, stating the time, place and object of the meeting, 
signed by at least a majority of them, in a newspaper of the 
county in which its principal business office is situated, once a 
week, for at least three successive weeks, and by serving upon 
each stockholder, at least three weeks before the meeting, a copy 
of such notice either personally or by depositing it in the post- 
office, postage prepaid, addressed to him at his last known post- 
office address. The stockholders shall meet at the time and place 
specified in the notice and organize by . choosing one of the 
directors chairman, and a suitable secretary, and shall then take 
a vt^te of those present in person or by proxy upon the proposition 
tr reincorporate under this chapter, and if votes representing a 
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majority of all the stock of the corporation shall be cast in favor 
of the proposition, the officers of the meeting shall execute and 
acknowledge a certificate of the proceedings, which certificate 
shall also contain the statements required by section two of this 
chapter, and shall be filed in the offices where certificates of incor- 
poration under this chapter are required to be filed. From the 
time of such filing such corporation shall be deemed to be a cor- 
poration organized under this chapter, and if originally organizcnl 
or incorporated under a general law of this state, it shall have ai].d 
exercise all such rights and franchises as it has heretofore had 
and exercised under the laws pursuant to which it was originally 
incorporated, and such reorganization shall not in any way affect, 
change or diminish the existing liabilities of the corporation. 

Taken from L. 1890, ch. 507, | 6, as amended by L. 1895, ch. 671, | 1. This 
section originaUy did not contain the word "stock" before the word "cor- 
poration/' in the first line; and between the words "filed" and "in," in t)ie 
twenty-third line, was the phrase " together with a copy of the by-laws of tl.»e 
corporation." The original reading was carried without change into tl.ie 
amendment of 1892 (L. 1892, ch. 691, § 4). Section 4 of the Law of 1890, 
entitled "Adoption of by-laws," was dropped by the amendment of 1892, thvis 
making the original section 5 of the Law of 1890 section 4 in the subsequevit 
re-enactments, etc. It may also be noted here that the amendment of 18$i^ 
repealed section 7 of the Law of 1892 (L. 1890, eh. 667, I 8), entitled " Exteii- 
sion of business." 

Ol^ect of section in general. — It seems that " the real theory of the reincor- 
poration provided for by this section 4 was to enable the corporation organ- 
ized under former statutes to become a corporation under this new act, with 
the same rights, privileges and franchises as it originally had, and not to 
change or enlarge such rights, privileges and franchises, and that if tl&e 
corporation desired to make any such changes it should do it under and pu^r- 
suant to the provisions of the other acts, expressly providing therefor." 
People V. James, (1896) 6 App. Div. 412, 422, a9 N. T. S. 313. 

Reorganisation as creating new corporation — organization tax. — ^"It will 
be observed that a reincorporation under the provisions of section 4, above 
quoted, is a corporate act, not an act of the stockholders individually. The 
language of the act ie: 'Any stock corporation . . . may reincorporate 
under this chapter . . .' The act confers upon the stockholders power 
to effect the reincorporation of the corporation. Although, ordinarily, the 
affairs of a corporation are managed by its directors, and the stockholders 
have no right to intermeddle therewith, yet the legislature may confer power 
on stockholders to act for the corporation. For instance, under the Manu- 
facturing Act of 1848 an increase of the capital stock of a company formed 
under that statute was a corporate act, although such increase was effected 
by a vote of a majority of the stockholders. ... So an incorporation 
under the provisions of section 4 ( supra )^ is a corporate act, the legislature 
having conferred power on a majority of 'the stockholders to so incorporate, 
instead of upon the directors, who ordinarily act for the stockholders. A 
bare majority of the stockholders may reincorporate under the provisions of 
section 4 (supra) against the wish and wiU of the minority. They may thus 
carry the capital and property of the existing company into the reorganized 
one, although a minority of the stockholders does not consent to that course." 
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Matter of Kansas City Smelting Co., (1897) 13 App. Div. 50, 43 N. Y. S. 
51. Wherefore it was held that the reorganization did not create a new 
corporation so as to render the payment of an organization tax necessary. 
"The appellant," continued- the court, "may be regarded as having, under a 
general act of the legislature procured an amendment of its charter. . . . 
The new corporation which was held in the case of People v. Cook, 110 N. Y. 
t43, to be liable to pay the organization tax under the provisions of chapter 
143 of the Laws of 1886 was formed under the provisions of chapter 430, 
Laws of 1874, as amended by chapter 446 of the Laws of 1876. The said act 
contains no provisions similar to those in the statute under consideration. 
A corporation formed thereunder was composed of new stockholders, with a 
new capital, and there was no provision therein for the continuation of the 
fsxistence of the former corporation as in section 4 of the Business Corpora- 
tion Act. Nor are the cases of People v. New York, etc., R. Co., 129 N. Y. 
474, and People v. Rice, 57 Hun 486, 11 N. Y. S. 249, decisive of the ques- 
tions submitted to us. These cases referred to the consolidation of corpora- 
tions. A reference to the statute (ch. 917> Laws 1869) under which such 
consolidation was effected will show a distinction between those authorities 
and the case under consideration. By the terms of the statute in question, a 
corporation formed by the consolidation of two companies was a new corpo- 
ration. A consolidation of two companies and the forming of another cor- 
poration therefrom is very different from the reorganization of a corporation 
under section 4 of the Business Corporations Law, with the same name, the 
same capital and stockholders, for the same purposes, under an act which must 
De deemed to contemplate the continued existence of such corporation under a 
new charter and under somewhat changed conditions." 

The above case, both in its reasoning and ultimate holding, overrules the 
decision of the Special Term in Re New York, etc., Inv. Co., (1891) 16 
N. Y. S. 213, though it does not do so eo nomine nor mention that case. 

Effect as extending corporate existence. — In reorganizing a corporation its 
period of corporate existence cannot be extended by virtue of the provisions 
of this section, for the right to effect such a change is governed by General 
Corporation Law, $ 37. People v. James, (1896) 5 App. Div. 412, 39 N. Y. S. 
313. 

Alteration or extension of business. — By simply reorganizing pursuant to 
this section no Valid change or extension can be effected in the business of the 
corporation. Changes of the latter character must be effected in the mariner 
prescribed by section 18 of the Stock Corporation Law. As said in People 
V. James, (1896) 5 App. Div. 412, 39 N. Y. S. 313: "No express provision 
is made for . . *. the alteration or extension of its business . . . unless it 
may be said that by the statements contained in its certificate, made under 
section 2, it is empowered to . . . alter or extend its business, and increase 
the number of its shares of stock. . . . Aside from the provisions in section 
4 and of section 2, so far as they are referred to in section 4, . . . the only 
provision for altering or extending the business of any existing corporation 
is found in section 32 of the Stock Corporation Law, which provides it may 
he done by filing an amended certificate executed by a majority of the 
directors, the contents of which are therein provided for, and which is entirely- 
different from the certificate to be made and filed under section 4 of the 
Business Corporations Law, and executed by entirely different personck . . . 
It seems to us that the real theory of the reincorporation provided for by 
this section 4 was to enable the corporation organized under former statutei 
to become a corporation under this new act, with the same rights, privileges 
and franchises as it originally had, and not to change or enlarge such rights, 
privileges and franchises, and that if the corporation desired to make any lueh 
changes it should do it under and pursuant to the provisions of the other 
acts, expressly providing therefor." 
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Increase of stock. — Changes in the amount of the capital stock of a corpora* 
tion, and in the par value of its shares, can be made only by complying with 
the provisions of the Stock Corporation Law, §§ 62-65, as there is no legal 
justification for them in the language of this section. People v. James, (1896) 
6 App. Div. 412, 39 N. Y. S. 313. 

Reorganization optional — As the language of this section is not mandatory, 
the necessity of reorganization is not imperative. As said in Close v. Potter, 
(1892) 2 Misc. 1, 21, N. Y. S. 1086: "The language is permissive. ^ The 
statute leaves it optional with the stockholders whether they will reorganize 
or not, and in case the corporations . . . did not reorganize, their corporate 
existence is not affected by such lack of reorganization." 

Presumption as to reorganization. — The fact that a given corporation, orig- 
inally incorporated under a prior act, has been reorganized pursuant to the 
provisions of this section will not be presumed. Matter of G. Yuengling Breir- 
ing Co., (1893) 24 App. Div. 223, 49 N. Y. S. 12; Lowey v. Fidelity Printing 
Co., (1896) 16 Misc. 649, 38 N. Y. S. 711. 

Survival of causes of action. — By the express wording of this section tlie 
existing liabilities of the corporation are in no way affected, changed or 
diminished. Thus, a cause of action for libel survives against a corporati<iu 
which has been reorganized pursuant to this action. Shayne v. Evening Pout 
Pub. Co., (1901) 168 N. Y. 70, 61 N. E. 116, 86 A. S. R. 664, 65 L. R. A. 777, 
reversing 56 App. Div. 426, 67 N. Y. S. 937. 

§ 5. Payment of capital stock, — One-half of the capital stock 
of every such corporation shall be paid in within one year from 
its incorporation, or the corporation shall be dissolved, and tl/e 
directors within thirty days after such payment shall make a 
certificate of the fact of such payment, which shall be signed and 
acknowledged by a majority of the directors, and verified by tli/e 
president or vice-president and secretary or treasurer, and filed in 
the oflices where the certificates of incorporation are filed. Tlve 
dissolution of any such corporation for any cause shall not take 
away or impair any remedy against it, its stockholders or ofiicerfl, 
for any liabilities incurred previous to its dissolution. 

Taken from L. 1890, ch. 667, | 6, as amended by L. 1892, ck. 691, § 6. The 
original section was as follows : " The capital stock of every such corporation 
shall be paid in, one-half thereof within one year and the other half thereof 
within two years from its incorporation, or the corporation shall be dissolved, 
and the directors, within thirty days after the payment of the last installment 
of the capital stock, shall make a certificate of the amount of the capital 
stodc so paid in, which shall be signed and sworn to by a majority of the 
directors and filed in the offices where the certificates of incorporation are 
filed. The dissolution of any such corporation for any cause shall not take 
away or impair any remedy against it, its stockholders or officers, for any 
liabilities incurred previous to its dissolution." 

Aflsignment of goodwill as payment.— This section is not violated by the 
issuance of stock by a corporation to various companies composing it, in 
payment for their goodwill, where such goodwill has been appraised and 
appears to be of value. Op. Atty.-Gen. (1895) 477. As to goodwill as prop- 
erty generally, see 3 L. R. A. 769; 13 L. R. A. 380; 12 R, 0. L. 976. 
See also 58 L. R. A. 566; 20 Ann. Cas. 692; Ann. Gas. 1914B 879. 

Verification of certificate as to payment. — Mere acknowledgment of the 
lertilleate ai to the payment of one-half of the capital stock of a oorporatton 
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is not sufficient. It must also be verified in the manner prescribed by thii 
section. Hardman v. Sage, (1891) 124 N. Y. 26, 26 N. E. 354; Brown T. 
Smith, (1878) 13 Hun 408, affirmed 80 N. Y. 650. Verification by the presi- 
dent alone would seem to be insufficient, except where the offices of the secre- 
tary and treasurer are excusably vacant, but verification by a person holding 
the office of president or vice-president, and also that of secretary or treas- 
urer, would seem to comply \vith the law. See Manhattan Co. v. Kaldenberg, 
(1900) 165 N. Y. 1, 68 N. E. 790; Novelty Mfg. Co. v. Council, (1895) 88 
Hun 254, 34 N. Y. S. 717. 

Filing of certificate. — The certificate as to the payment in of the capital 
stock of a corporation must be filed in the office of the secretary of state and 
that of the county clerk of the county wherein its principal business office is 
declared to b^ located by its certificate of incorporation. Jones v. Mail, etc., 
Pub. Co., (1894) 80 Hun 368, 30 ^T. Y. S. 335. See also General Cobpoeatioh 
Law, S 6, subd. 1. 

Effect of failure to file upon holders of stoqk issued for property.— Failure 
to file the certificate required by this section does not give the creditors of 
the corporation a right of action as against holders of stock issued in exchange 
for property valued at a fair figure. Rowell v. Lambert, (1892) 66 Hun 4, 20 
X. Y. S. 822. 

Object of requiring certificate to be filed. — " These provisions of the various 
statutes, relating to the stock of corporations, indicate very clearly that the 
amount of capital stock paid in and certificate therefor issued is intended for 
the information of the general public as to the financial condition of a cor- 
poration and that its sha(res necessarily represented money or property con- 
tributed for the conduct of its business." People v. JMill^r, (1904) 180 N. Y. 
IG, 72 N. E. 525, affirmed 94 App. Div. 564, 88 N. Y. S. 197. 

Right to contradict certificate. — The corporation cannot be heard to con- 
tradict its own declaration that all its capital stock has been paid in property. 
Dickerson v. Appleton, (1907) 123 App. Div. 903, 108 N. Y. S. 293, affirmed, 
105 N. Y. 507, 88 N. E. 1117. 

False certificate. — A false certificate as to the payment in of the capital 
Htock is void and of no effect. See Famham v. Benedict, (1887) 107 N. Y. 
159, 13 N. E. 784, reversing 39 Hun 22. It does not relieve the stockholders 
from personal liability. Veeder v. Mudgett, (1884) 95 N. Y. 296. 

Secret agreement to circumvent statute. — A secret agreement by which the 
shareholders can evade the mandatory statute is against public policy and 
will not be upheld against creditors. Seals v. Buffalo Expanded Metal Const. 
Co., (1900) 49 App. Div. 589, 63 N. Y. S. 635. 

Provision for forfeiture not self -executing. — The provision for forfeiture 
contained in this section does not ex proprio vigore terminate the existence 
of an offending corporation, for the statute does not execute itself. It simply 
exposes the corporation to proceedings on behalf of the state to establish and 
enforce the forfeiture, and until the attorney-general intervenes for that pur- 
pose in behalf of the state, a private individual cannot set up the forfeiture 
or in any way challenge the corporate existence. In re Brooklyn El. R. Co., 
(1891) 126 N. Y. 434, 26 N. E. 474; People v. Ulster, etc., R. Co., (1891) 128 
N. Y. 240, 28 N. E. 635; New York, etc.. Bridge Co. v. Smith, (1896) 148 
N". Y. 540, 42 N. E. 1088. 

Discretionary with state to enforce forfeiture. — Speaking with reference tc 
the duty of the state to enforce a forfeiture, the court said in People v. Ulster, 
etc., R. Co., (1891) 128 N. Y. 240,' 249, 28 N. E. 635: " It U responsible to 
no one for the exercise of its discretion in this respect, and can, through the 
action of its legislature, not only discontinue an action brought by it, but 
can also repeal or confirm charters; waive or abolish causes of forfeiture; 
release rights of action; and limit the operation of its statutes upon indi- 
viduals and corporations at its own will. By enforcing the forfeiture of cor- 
^urate existence, the state receives no benefit and acquires no property, and bj 
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waiving such forfeiture it loses no privilege and interferes with no vested 
right. Having the absolute power at will to take the corporate life, it does 
not hamper its freedom of action by forbidding its servants in specified cases 
from prosecuting actions for forfeiture. It requires no exercise of judicial 
power to enable it to waive a forfeiture, but it may be effectuated by the 
mere expression of its will, and its will may be based upon cause or utterly 
without one. Having absolute power as the supreme representative of the 
people in respect to the question, it may do so with or without cause, or upon 
whatever terms or conditions it may see fit to impose." 

Discretion of court on application to dissolve. — Under General Manufactur- 
ing Act 1848, § 10,* it was held that where the attorney-general elected to 
apply for the dissolution of a corporation for nonpayment of its capital stock, 
and it 'appeared that the corporation was in default, the court had no dis- 
cretion but to grant a decree of dissolutioij, though it appeared that some of 
the persons on whose suggestion the attorney-general acted were among those 
who had omitted to pay for their stock. People v. Buffalo Stone, etc., Co., 
(1892) 131 N. Y. 140, 29 N. E. 947, 15 L. R. A. 240. . 

General applicability of clause saving remedies. — " The last sentence of this 
section was taken, with a slight change of verbiage, from the statute as it 
was enacted in 1876 (L. 1876, ch. 611, § 38; L. 1892, ch. 691, § 6), where 
it stood as a distinct section. Although it was inserted in connection with a 
provision made for the event of a failure to pay in the capital stock, its lan- 
guage is too comprehensive to warrant us in attributing any other legislative 
intent than what the plain reading conveys. Inartificial as may be the inser- 
tion of this clause in the section, it cannot be qualified by what precedes and 
it reaches beyond the contingency of the particular dissolution previously 
referred to and applies to any, that is to every, case of corporate dissolu- 
tion." Marstaller v. MiUs, (1894) 143 N. Y. 398, 400, 38 N. E. 370. A simi- 
lar provision was subsequently added to the Stock Corporation Law as section 
67. Cunningham v. Glauber, (1909) 133 App. Div. 10, 117 N, Y. S. 866. See 
L. 1896, ch. 932, § 1, amended by L. 1900, ch. 760, § 1. But this provision is 
not now found in the Stock Corporation Law. See Consolidators' Report 5669. 
And see General Corporation Law, § 35; also § 221, subd. 3, where the 
provision of section 67 of the Stock Corporation Law, above cited, is now 
found. 

What remedies are saved. — The statute perpetuates only such remedies as 
exist at the time of dissolution for liabilities incurred prior thereto. Gold v. 
Clyne, (1892) 134 N. Y. 262, 31 N. E. 980, 17 L. R. A. 767. The court said 
at page 265: "Our attention is called to the provision of the statute that 
* The dissolution for any cause of any corporation created as aforesaid, .shall 
not take away or impair any remedy given against such corporation, its stock- 
holders or officers, for any liability incurred previous to its dissolution.' 
(L. 1876, ch. 611, § 38.) And it is urged that a liability of the corporation 
was incurred when the contract was made, and existed at the time of its dis- 
solution, although it did not become an existing debt until December (1886), 
when the work was finished, and that the default in respect to the report then 
effectually existed. The construction thus contended for of the provisions of 
section 38 would seem to give to it the efl'ect of creating a liability of the 
directors, and not merely saving or continuing one established before and 
existing at the time of the termination of the corporate existence of the com- 
pany. As has been already observed, they were not liable when the corporation 
ceased to exist, although it was then in such default; and as after the death 
of the company it could make no report, the directors were not chargeable with 
liability founded upon such omission." 

Survival of liability for torts. — It is now definitely settled that the disso- 
lution of a corporation does not terminate its liability for tortious acts wm- 
mitted prior to the extinguishment of its corporate life. If the conmion-law 
rule that the liabilities of a corpol*ation are extinguished by its dissolution 
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ever obtained in New York state because of the provision of the constitution 
of 1777 adopting such part of the common law as were then the law of the 
colony, \7hich is doubtful, the changed conditions surrounding the creation and 
dissolution of corporations and the distribution of the assets after dissolution 
have abrogated it. Marstaller v. MUls, (1894) 143 N. Y. 398, 38 N. E. 370; 
Shayne v. Evening Post Pub. Co., (1901) 168 N. Y. 70, 61 N. E. 116, 85 
A. S. R. 664, 66 L. R. A. 777, reversing 66 App. Div. 426, 67 N. Y. S. 937; 
Cunningham v. Glauber, (1909) 133 App. Div. 10, 117 N. Y. S. 866. Contra, 
Grafton v. Union Ferry Co., (1892) 22 Civ. Pro. 402, 19 N. Y. S. 966; Grafton 
V. Union Ferry Co., (1891) 20 Civ. Pro. 238, 13 N. Y. S. 878. Compare Mat- 
ter of Yuengling Brewing Co., (1897) 24 App. Div. 223, 49 N. Y. S. 12, dis- 
tinguishing Marstaller v. Mills, supra, and holding that a cause of action for 
personal injuries did not survive the dissolution of a corporation, for which 
a receiver had been appointed, and which was not incorporated imder the 
Business Corporations Law nor under any law making provision for such 
survival. 

Parties defendant to action after dissolntioii.— Where, after the dissolu- 
tion of a corporation, it is sought to enforce a remedy perpetuated by the 
saving clause contained in this section, the action should be brought against 
the corporation, and not merely against the directors as trustees of its 
assets. Cunningham v. Glauber, (1909) 133 App. Div. 10, 117 N. Y. S. 866. 
Said the court at page 12: ''Section 67 of the Stock Corporation Law has 
now made sueh provision, for it is therein enacted that in case of the disso- 
lution of a corporation ' said corporation shall nevertheless continue in exist- 
ence for the purpose of paying, satisfying and discharging any existing debts 
. . . and may sue and be sued for the purpose of enforcing such debts or 
obligations.^ (Laws of 1892, ch. 68B, | 57, added by Laws of 1896, ch. 932, 
and amended by Laws of 1900, ch. 760.) The general scheme of collecting 
debts from dissolved corporations seems to be clearly outlined by the above 
quotations from the statute. Upon the dissolution of a corporation, the 
directors became trustees for the benefit of all who may be entitled to ahare 
in its assets, and to this end are entitled to take possession of the assets 
and distribute them pro rata among its creditors, or as the law may create 
priorities, if any. They are accountable, however, only for what they receive. 
Any admitted and uncontested debt of the corporation it is their duty to 
pay, so far as the assets will permit. In the case of contested claims 
against the corporation which can be established and liquidated only by a 
judgment, the action should be prosecuted against the corporation, which is 
expressly continued in existence for that purpose. Whether or not the 
trustees could properly be joined as defendants in such an action in order 
to conclude them as to the existence of the debt and its amount, it is not 
now necessary to determine; but we think it is clear that the action should 
in any event be against the corporation and that an action does not lie 
against the trustees alone.'' 

Personal liability for nonpayment. — See infra, | 6» noU. See alio SioOK 
CoBPOBATiON Law, | 66. 

§ 6. Full liability corporations Every corporation formed 

under this chapter may be or become a full liability corporation 
by inserting a statement in the certificate of incorporation, that 
the corporation thereby formed is intended to be a full liability 
corporation; and in case of an existing corporation, which is not 
a full liability corporation, it may become such by filing in the 
offices where certificates of incorporation are required to be filed. 
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a supplemental certificate stating that thereafter the corporation 
intends to be a full liability corporation, which certificate shall 
be executed and acknowledged by the president and treasurer of 
the corporation or by the board of directors, and shall have 
annexed thereto a copy of a resolution, adopted by a two-thirds 
vote of the board of directors, and the written consent of all the 
stockholders of the corporation, authorizing and consenting to the 
change of the corporation to a full liability corporation. If the 
corporation is formed as or becomes a full liability corporation 
all the stockholders of the corporation shall be severally individu- 
ally liable to its creditors for all its debts and liabilities, and may 
be joined as defendants in any action against it. No execution 
shall issue against any stockholder individually until execution 
has been issued against the corporation and returned unsatisfied, 
and all the stockholders shall contribute a proportionate sh^^re. 
according to the number of shares of stock owned by each, of the 
amount paid by any stockholder on a judgment recovered against 
him individually for a debt of the corporation, and he may 
recover from the other stockholders in the corporation in a joint 
or several action the proper portion due by them and eadi of 
them, of the amount paid by him on any such judgment. 

This is section 7 of the Business Corporations Law of 1890 (L. 1890, ch. 
567), as amended by L. 1892, ch. 691, g 6. The original section required the 
written consent of the " persons owning at least two-thirds of the stock of 
the corporation/' instead of the written consent of " all the stockholders," as 
now. The amendment of 1892 also dropped the last sentence of the original 
section, whicli rendered the stockholders of a non full-liability business cor- 
poration personally liable to the amount of their stock for all debts of the 
corporation until payment of the whole amount of the capital stock and 
until the filing of the certificate of payment required by section 6, now 
section 5. See Stock Corporation Law, § 66. 

Nature of stockholder's liability. — Such liability as that imposed by this 
section must be construed strictly, as being in derogation of the common 
law. Chase v. Lord, (1879) 77 N. Y. 1, reversing 16 Hun 369. But it is 
not in the nature of a penalty or forfeiture and does not exist solely as one 
imposed by statute. As said in Lowry v. Inman, (1871) 46 N. Y. 119: "It 
is not enforced simply as a statutory obligation but la regarded as volun- 
tarily assumed, by the act of becoming a stockholder. By such act he assents 
to be bound, or that his property shall be charged with the debts of the 
corporation to the extent and in the manner prescribed by the act of incor- 
poration." In other words, on becoming the owner of stock in a full liability 
corporation, a stockholder may be said voluntarily to assume the obligations 
imposed by this section, and creditors of the corporation who trust it may 
be said to do so upon the faith of the statute, which is part of the contract. 
Hence such a stockholder's liability is contractual in character and enforce- 
able as such. Bailey v. Ilollister, (1862) 26 N. Y. 112; Wiles v. Suydam, 
(1876) 64 N. Y. 173, reversing 3 Hun 604; Chase v. Lord, (1879) 77 N. Y. 1, 
reversing 16 Hun 369; Cochran v. Wiechers. (1890) 119 K. Y. 399, 23 N. £. 
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803, 7 L. H. A. 663; Sanford v. Rhoads, (1906) 113 App. IHr. 782, 99 
N. Y. S. 407. 

Survival of liability. — As the liability incurred by a stockholder by virtue 
of the provisions of this section is contractual in character, it survives his 
death and continues against his personal representatives. Cochran v. 
Wiechers, (1890) 119 N. Y. 399, 23 N. E. 803, 7 L. R. A. 553. So, where an 
estate epntinues to hold stock which was possessed by the decedent during 
his lifetime in a full liability corporation, it does so at the risk of being held 
liable for corporate debts incurred after decedent's death. Bailey v. Hollister, 
(1862) 26 N. Y. 112. 

Statute of limitations.— The liability imposed by this section on stock- 
holders of full liability business corporations is modified and restricted by 
the latter part of section 59 of the Stock Corporation Law, declaring 
that no action shall be brought to enforce the liability of a stockholder for 
the debts of the corporation unless an action to collect the indebtedness shall 
have been brought against the corporation within two years after the debt 
became due. Adams v. Wallace, (1903) 82 App. Div. 117, 81 N. Y. S. 848; 
Adams v. Slingerland, (1903) 87 App. Div. 312, 84 N. Y. S. 323, reversing 
fd Misc. 638, 80 N. Y. S. 635; Sanford v. Rhoads, (1906) 113 App. Div. 
782, 99 N. Y. S. 407. In the last case the court said, at page 783: "The 
appellant contends that said section 55 (now 59) is in conflict with said 
section 6, and that, therefore, the latter section controls pursuant to section 
83 of the General Corporation Law (Laws of 1892, ch. 687). It has been 
held, however, by the Appellate Division, first department, that the provision 
of said section 55, requiring an action to be brought within two years after 
the debt comes due, ii applicable to an action against stockholders of full 
liability corporations to enforce the liability provided by said section 6, and 
that it being a statute of limitations does not conflict with said section 6, 
which contained no reference to a limitation of time within which an action 
can be brought. Adams v. Wallace, 82 App. Div. 117. We fully agree 
with the reasoning of Mr. Justice Patterson and the conclusion reached in 
the case cited, and while it may be conceded that respecting the point 
involved in the case at bar, there is an apparent conflict between the two 
sections, one section providing that the stockholders shall be liable for all 
debts and liabilities, the other that they shall not be liable for any debt not 
payable within two years from the time it is contracted, yet we think this 
conflict is more apparent than real, and disappears when viewed in the 
light of the history of the legislation. As pointed out by Mr. Justice Patter- 
son, the provisions in question are taken from chapter 611 of the Laws of 
1875, said section 6 of the Business Corporations Law, which was first 
enacted as section 7 of chapter 567 of the Laws of 1890, being taken from 
■eetion 34 of said Act of 1875, and said section 55 of the Stock Corporation 
Law, which was first enacted as section 58 of chapter 564 of the Laws of 
1890, being taken from section 25 of said act. Prior to the revision of 
1890 the two provisions were, therefore, parts of the same act, and of course 
had to be construed together, and the fact that in the revision of 1890 
these provisions were re-enacted in different chapters does not detract from 
the conclusion that the legislature still intended them to be harmonized so 
far as possible.'' 

Right to sue stockholder in first instance. — Under this section an action 
against the corporation is not an indispensable requisite of a suit against 
a stockholder; but a stockholder may be sued before an action against the 
corporation is carried on to judgment and the creditors' right to issue execu- 
tion on a judgment obtained in the action against the stockholder is suspended 
until an execution on a judgment against the corporation has been returned 
unsatisfied, in whole or in part. Walton v. Coe, (1888) 110 N. Y. 109, 17 
N". B. 676, affirming 47 Hun 160, 13 N. Y. St. Rep. 416; Adams v. Wallace, 
(190S) 82 App. Div. 117, 81 N. Y. S. 848. 
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Necessity of making corporation a party defendant. — Where an action ia 
instituted against the stockholders of a full liability business corporation to 
enforce their individual liability for its corporate debts, the corporation 
need not be joined as a party defendant, for the provision of the statute as 
to joinder is permissive and not imperative. Walton v. Coe, (1888) 110 
NT. Y. 109, 17 N. E. 676, affirming 47 Hun 160, 13 N. Y. St. Rep. 416. 

Defective organization as defense. — A defect in the proceedings to organize 
a corporation is no defense to a stockholder sued to enforce his individual 
liability, where he has participated in its acts as a corporation de facto 
and appeared as a shareholder on its books when the debt for which he is 
sued was contracted. See Eaton v. Aspinwall, (1869) 19 N. Y. 119. 

Return execution against corporation as condition precedent to enforcement 
of judgment against stockholder. — A creditor's right to issue execution on a 
judgment obtained in an action to enforce a stockholder's individual liability 
for a debt contracted by a full liability corporation is suspended until a 
judgment for the same debt has been obtained against the corporation and- 
an execution thereon has been returned imsatisfied, in whole or in part. 
Walton V. Coe, (1888) 110 N. Y. 109, 17 N. E. 676, affirming 47 Hun 160, 
13 N. Y. St. Rep. 416; Adams v. Wallace, (1903) 82 App. Div. 117, 81 
N. Y* S. 848. In Walton y. Coe, supra, the court below said, at page 162: 
'"It is true that this construction leads to anomalous results, as if the 
creditor should recover a judgment against the stockholders but should never 
recover a judgment against the company he could never issue execution upon 
his judgment against the stockholder, but such judgment would nevertheless 
remain a cloud upon the stockholder's credit, and a lien upon his real estate 
which could only be discharged by payment. It is undoubtedly true, also, 
that the legislature never contemplated or intended such a possibility, but 
what they did intend produces just this result which they did not foresee." 

Necessity of execution out of court of this state. — The requirement of this 
section making the return of an execution on a judgment against the corpora- 
tion a condition precedent to issuing execution on a judgment obtained in an 
action to enforce the personal liability of a stockholder, is not satisjfied by 
the return of an execution issued in another state upon a judgment secured 
therein against the corporation. In requiring the property of the corporation 
to be exhausted before subjecting that of its stockholders to the satisfaction 
of its debts, the statute could not have contemplated that the recovery of a 
judgment and issue of an execution against the corporation in any state of 
the Union should be a compliance with such condition. The legal remedies 
afforded by the courts of this state, where the corporation was created and 
is domiciled, are those which the legislature must be deemed to have intended. 
Rocky Mountain Nat. Bank v. Bliss, (1882) 89 N. Y. 338. 

Return execution on judgment in rem. — The issuance and return unsatisfied 
of an execution issued upon a judgment rendered against the corporation in 
a proceeding in rem, affecting only the property attached therein, does 
not constitute a compliance with the provision of this section, which sus- 
pends the enforcement of a judgment obtained against a stockholder until 
after the return of an execution issued upon a judgment recovered against 
the corporation. Rocky Mountain Nat. Bank v. Bliss; (1882) 89 N. Y. 338. 

Return ''unsatisfied" made on request of directors. — On the day that a 
note made by a corporation was protested its directors passed a resolution to 
transfer certain of its property to one of their number on accoilnt of a prece- 
dent debt. The property, however, was permitted to remain in the possession 
of the corporation and was levied on by the sheriiT under an execution issued 
upon a judgment recovered by the holder of the note, who thereafter released 
the levy on the directors agreeing to pay a certain amount if he failed to 
recover it from the stockholders. In an action instituted by him against 
the stockholders for the purpose of recovering the debt, it was held that the 
transfer to the director was made by the corporation when insolvent, or when 
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insolvency was imminent, and was therefore void; that the plaintiff had no 
right to abandon his levy at the request of the directors without the consent 
of the stockholders, and that by so doing he failed to exhaust his remedy 
against the company and could not maintain an action against a stockholder 
Berwind-White Coal Min. Co. v. Ewart, (1896) 11 Misc. 490, 82 N. Y. S. 
710. 

Prevention of return by defendant or by operation of law. — Where by 
the act of a defendant stockholder, or by operation of law, it ii rendered 
impossible for a creditor of the corporation to secure the issuance and return 
of an execution, on a judgment against the corporation for the same debt 
for which it is sought to hold the stockholder, the necessity of first securing 
the return of such an execution before subjecting the property of the stock- 
holder to payment of the debt in question is obviated. Shellington v. How- 
land, (1873) 63 N. T. 371; Kincaid ▼. Dwinelle, (1876) 69 N. Y. 648; 
CuykendaU v. Coming, (1882) 88 N. Y. 129; Hardman ▼. Sage, (1891) 
124 K. Y. 26, 26 N. E. 364. 

Judgment against corporation as binding stockholder. — In an action against 
a stockholder, based on the ground that the whole of the capital stock had 
not been paid, and that no certificate of such payment had been filed, it was 
held that a judgment against the corporation was not conclusive upon the 
•tockholder, either as to the cause of action against the corporation or as to 
the regularity and validity of the judgment so recovered. Lawyer v. Rose- 
brook, 48 Hun 453, 1 N. Y. S. 594, distinguishing Stephens v. Fox, 83 N. Y 
813, and Wheeler v. Millar, 90 N. Y. 363, on the ground that in those cases 
it appeared that the defendant owed the corporation the amoimt which he 
had agreed to pay, and hence that it was of no importance to him whether 
he paid such amoimt to the corporation or to the plaintiff. See also Miller 
T. White, 60 N. Y. 187; Kincaid t. Dwinelle, 69 N. Y. 548. 

§ 7* Consolidation of corporations. — ^Any two or more cor- 
porations organized under the laws of this state for the purpose 
of carrying on any kind of business of the same or of a similar 
nature, which a corporation organized under this chapter might 
cany on, may consolidate such corporations into a single corpora- 
tion, as followiJ: The respective corporations may enter into and 
make an agreement signed by a majority of their respective 
boards of directors and under their respective corporate seals, for 
the consolidation of such corporations, prescribing the terms and 
conditions thereof, the mode of carrying the same into effect, the 
name of the new corporation, the number of directors who shall 
manage its affairs^ not less than three, the names and post-office 
addresses of the directors for the first year, the term of its exist- 
ence, not exceeding fifty years, the name of the town or towns, 
county or counties, in which its operations are to be carried on, 
the name of the town or city and county in this state in which its 
principal place of business is to be situated, the amount of its 
capital stock, which shall not be larger in amount than the fair 
aggregate value of the property, franchises and rights of such 
oorporations, and the number of shares into which the same is to 
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be divided, the manner of distributing such capital stock among 
the holders thereof, and if such corporations, or either of them, 
shall have been organized for the purpose of carrying on any part 
of its business in any place out of this state, the agreement shall 
so state, with such other particulars as they may deem necessary. 

This section represents L. 1890, ch. 667, § 13. L. 1892, ch. 691, omitted 
sections 8-12, inclusive, thus making section 13 of the Law of 1890 section 8 
of the Law of 1892. Also, the phrase " and such new corporation shall pro- 
pose to carry on any part of its business out of this state," which imme- 
diately preceded the phrase "the agreement shall so state," which is now 
found in the last two lines of the present law, was omitted by the amend- 
ment of 1892. By L. 1895, ch. 671, § 1, section 7 of the Business Corpora- 
tions Law, as it then stood, entitled "Extension of business," was omitted, 
and thus the section relating to consolidation became, on the consolidation 
of 1909, section 7. By L. 1901, ch. 620, § 1, the previous maximimi limit 
(13) on the number of directors of the new corporation was omitted, and 
the section as thus amended was carried into the consolidation. 

Organization taa: see General Cobpobation Law, § 180. 

Right of corporations to consolidate in the absence of legislative authority: 
see Ann. Gaa. 1913A 1192. Consolidation of corporations: see 52 L. R. A. 
369; 7 R. C. L. 155 et seq. 

Constitutionality.-— This statute is not unconstitutional as depriving dis- 
senting stockholders of vested rights. See Colby v. Equitable Trust Co., 
(1908) 124 App. Div. 925, 109 N. Y. S. 1127, reversing 55 Misc. 355, 106. 
N. Y. S. 801, affirmed 192 N. Y. 635 mem., 84 N. £. 1111. See infra, | 8. 

Public policy. — "The consolidation of corporations engaged in the Mune 
general line of business is not against public policy. The legislature has per- 
mitted it for years and still permits it. . . . There is a great difference 
between the consolidation of two corporations Into one new corporation and 
the combination between two existing corporations for the prevention of com- 
petition. The former is permitted, and the latter is condemned." Cameron 
V. New York, etc., Water Co., (1891) 62 Hun 269, 16 N. Y. S. 757, 759. 

Right to consolidate as dependent on similarity of powers. — This section 
permits a consolidation to be effected only by corporations organized imder 
the laws of this state for the purpose of carrying on any kind of business of 
the same or a similar nature which a corporation organized under the Busi- 
ness Corporations Law might carry on. Hence the fact that a corporation, 
organized under this law, has one power which might be exercised by a gas 
and electric corporation, formed under the Transportation Corporations Law, 
does not give it the right to make a consolidation with such corporation 
under the Transportation Corporations Law and bring all its general powers, 
not permitted by such law, into the consolidation. Op. Atty.-(}en. (1911) 
141. See also Young v. Rondout, etc.. Gaslight Co., 129 N. Y. 57, 29 N. E. 83. 

Consolidation of domestic and foreign corporations. — This and the following 
sections relative to the consolidation of domestic business corporations is 
not intended to provide for the consolidation of foreign corporations with 
tliose of domestic origin ; for the union of corporate entities owing their 
existence to different sovereignties can be effected only by the joint co-opera- 
tion of the states to which they owe their being. People v. New York, etc, 
R. Co., (1892) 129 N. Y. 474, 29 N. E. 959, 15 L. R. A. 82, reversing 61 Hun 
66, 15 N. T. S. 635, wherein the court said, at page 483: "The Consolida- 
tkm Act of 1869, it is true, assumes upcm the consolidation not only ol 
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domestic corporations, but of corporations of different states, to transfer to 
and vest in the consolidated company formed under its provisions all the 
'rights, priyileges, exemptions and franchises and property' of each of the 
constituent companies. But the legislature of this state was impotent alone 
to accomplish this result. It could not vest the franchises, rights and prop- 
erty of the Pennsylvania, Ohio and Indiana companies in the consolidated 
company, nor authorize any change or conversion of the stock of the con- 
stituent corporations into the stock of the consolidated company, nor confer 
any exclusive authority for their consolidation. All it had the power to do, 
and all that the act of 1869 in effect did do, was to authorize the New York 
corporation, upon the consent being given by Pennsylvania, Ohio and Indiana, 
to merge the franchises, property and interests of the several constituents 
into what would practically be one corporation. When this was sanctioned 
by the legislature of the respective states, and the proper formal proceedings 
were taken, then and not till then could a new body be created. Whether 
the result woidd be a new corporation de jure is a mooted question." 

Consolidation as coxporate act — As said in Matter of Kansas City Smelt- 
ing, etc., Co., (1897) 18 App. Div. 50, 43 N. Y. S. 61: "Under section 8 of 
the Business Corporations Law (L. 1892, ch. 691), two or more corporations 
may be consolidated. This is a corporate act of the respective corporations, 
and yet such consolidation cannot be effected without the vote of a majority 
of the stockholders of each." See also People v. Fitchburg R. Co., (1892) 
129 N. Y. 954 mem., 29 N. B. 969, following the above case. And see infra, 
18. 

Necessity of transfer of stodc — Intermediate transfers of stock of consoli- 
dating corporations are unnecessary in order to effect a consolidation of cor- 
porations as provided for by this section. Op. Atty.-Oen. (1913) 339. 

Taxation of stock transfer. — On the consolidation of two corporations under 
the provisions of the Business Corporations Law, the surrender ot stock by 
the original stockholders in return for stock in the consolidated corporation 
is not taxable. Op. Atty.-Gen. (1911) 380. 

Sffeet of consolidation on corporate entity. — The effect of consolidation is 
to dissolve all the constituent corporations, terminating their existence in toto, 
except in so far as they may be nominally continued to enable claims against 
them to be prosecuted to judgment, and to create a new corporate entity out 
of the component bodies. People v. New York, etc., R Co., (1892) 129 N. Y. 
474, 29 K. E. 959, 15 L. R. A. 82, reversing 61 Hun 66, 15 N. Y. S. 635; 
Miner v. New York Cent., etc., R. Co., (1890) 123 N. Y. 242, 25 N. E. 339; 
People V. Rice, (1890) 57 Hun 486, 11 N. Y. S. 249, affirmed 128 N. Y. 591, 28 
N. E. 251; Copp v. Colorado Coal, etc, Co., (1899) 29 Misc. 109, 60 N. Y. 
S. 293. Remarking upon this point, the court, in People v. New York, etc., R. 
Co., (1892) 129 N. Y. 474, 29 N. E. 959, 15 L. R. A. 82, said at page 482: 
" This decision accords with the general current of authority to the effect that 
statutes for the consolidation of domestic corporations are to be treated as 
acts of incorporation, and that on consolidation being effected under their 
provisions, the constituent companies, unless such an intention is excluded 
by the language of the statute, are deemed to be dissolved and their powers 
and faculties to the extent authorized become vested in the consolidated com- 
pany as a new corporation created by the act of consolidation. These decisions 
are consistent with principle. The state has plenary power in the creation 
of domestic corporations, subject only to constitutional restraints. It majp 
endow them with such power and faculties as it deems proper. It may con- 
trol and regulate them, and they are, under powers now almost uniformly 
reserved, liable to have their charter altered, amended or repealed. It is 
perfectly competent for the legislature, in consolidation acts, to declare what 
shall be the status of domestic corporations which shall avail themselves of 
their provisions, and also of the consolidated company. Whether the new 
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consolidation shall create a mere business union between the constituent com- 
panies, leaving them in existence as corporations, or whether it shall operate 
as a surrender of the corporate franchises and an extinguishment of their 
corporate existence, ^d as creating a new corporation combining to the extent 
permitted by the act the powers of the corporation out of which it was formed 
and vesting in it the property of the constituent companies depends upon the 
legislative intention." See also Op. Atty.-Gen. (1896) 337. 

Amount of capital stock of consolid^Cted company. — "The statutory pro- 
vision for consolidation above referred to provides for an agreement of con- 
solidation which shall prescribe, amongst other things, the amount of the 
capital stock of the consolidated company 'which shall not be larger in 
amount than the fair aggregate value of the property, franchises and rights 
of such corporations, etc.* By * fair aggregate value ' the statute means, in 
my opinion, the net value of the property franchises and rights of the cor- 
porations proposed to be consolidated in excess of the respective liabilities of 
such corporations." Langan v. Francklyn, (1892) 29 Abb. N. Gas. 102, 109, 
110, 20 N. Y. S. 404. 

Inflation of capital as ground of enjoining consolidation. — Where two or 
more corporations propose to consolidate and fix the amount of the capital 
stock of the consolidated company at a figure in excess of the fair aggregate 
value of the property, franchises and rights of such corporation, the contem- 
plated consolidation may be enjoined at the suit of an objecting stockholder 
in one of the companies affected thereby. Langan v. Francklyn, (1892) 29 
Abb. N. Gas. 102, 20 N. Y. S. 404. 

Right to question title of directors executing agreement of consolidation. — 
In an action instituted by a dissenting stockholder for the purpose of enjoin- 
ing his corporation from consolidating with another, the title to office of those 
directors of the former who participated in the execution of the agreement 
of consolidation, cannot be questioned. Langan v. Francklyn, (1892) 29 Abb. 
N. Gas. 102, 20 N. Y. S. 404. 

Ezdusiveness of statutory method. — Gorporations cannot consolidate except 
by virtue of legislative authority, and then only in the manner prescribed by 
law. This is true, whether the union be attempted either directly or indirectly 
through tiie mediiun of a trust. People v. North River Sugar Refining Ga, 
(1890) 121 N. Y. 582, 24 N. E. 834, 18 A. S. R. 843, 9 L. R. A. 33; Erste 
Sokolower Gongregation, etc. v. First United Royantiner, etc., (1900) 32 Misc. 
269, 66 N. Y. S. 356; Latham v. Boston, etc, R. Go., (1886) 38 Hun 265. 
See also Gole v. MiUerton Iron Co., (1892) 188 N. Y. 164, 30 N. E. 847, 28 
A. S. R. 615. 

Necessity of consolidating where amendment of charter would suffice. — 
A corporation is not oblfged to have recourse to consolidation proceedings 
where all that it desires could be accomplished by securing an amendment of 
its charter permitting it to acquire and hold stock In a similar corporation. 
People V. Rice, (1893) 138 N. Y. 151, 33 N. B. 846. 

Consolidation distinguished from trust.— In People v. Nortll River Sugar 
Refining Co., (1890) 121 N. Y. 682, 24 N. B. 834, 18 A. S. R. 843, 9 L. R. A. 
33, the court, discussing the legality of a trust omnbination of sugar refineries, 
said at page 624 : '' It is said, however, that a consolidation of manufactur- 
ing corporations is permitted by law, and that the trust or combination, or 
partnership, however it may be described, amounts only to a practical con- 
flolidation which public policy does not forbid because the statute permits it. 
The refineries did not avail themselves of that statute. They chose to dis- 
legard it, and to reach its practical results without subjection to the pruden- 
tial restraints with which the state accompanied its permission. If there had 
been a consolidation under the statute, one single corporation would have 
taken the place of the others dissolved. They would have disappeared utterly, 
and not, as under the trust, remained in apparent existence to threaten and 
menace other organizations and occupy the ground which otherwise would ba 
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left free. Under the statute the resultant combination would itself be a cor 
poration deriving its existence from the state, owing duties and obligations 
to the state, and subject to the control and supervision of the state, and not, 
as here, an unincorporated board, a colossal and gigantic partnership having 
no corporate functions and owing no corporate allegiance. Under the statute 
the consolidated company taking the place of the separate corporations could 
have as capital stock only an amount equal to the fair aggregate value of 
the rights and franchises of the companies absorbed; and not as here a capitai 
stock double that value at tlie outset and capable of an elastic and irrespon- 
sible increase. The dififercnee is very great and serves further to indicate the 
inherent illegality of the trust combinations." 

Consolidation distinguished from merger. — There is a distinction between a 
consolidation and a merger of corporation, whereas upon a consolidation a 
new corporation comes into existence, and the prior corporations cease to 
exist; in the case of a merger, the existence of one of the corporations is 
continued without the formation of a new corporation, the others being 
merged in it. The continuing corporation becomes the successor of the merged 
corporations subject to the rights and obligations imposed by statute. Matter 
of Bergdorf, (1912) 149 App. Div. 629, 133 N. Y. S. 1012. See also Irvine v. 
New York Edison Co., (1913) 207 N. Y. 425, 101 N. E. 358. And see Stock 

COBFOBATION LaW, {15. 

The term ** consolidation " as used in this section^means the combination 
of two corporations in order to make a third new company, and does not apply 
to the union of two banks or trust companies under the Banking Law. Such 
a union is a "merger" in which one corporation is swallowed up in the 
other, and hence does not come within the meaning of section 180 of the Tax 
Law allowing an exemption from taxation on capital stock, up to the aggre- 
gate amount of such stock, in case of the " consolidation " of two corporations. 
Op. Atty.-Gen. (1903) 248. 

Necessity of consolidation in order to acquire stock of another corporation. 
— A corporation whose charter authorizes it, as provided in the Stock Cor- 
poration Law, to purchase, acquire, hold and dispose of the stock, bonds and 
other evidence of indebtedness of any corporation, domestic or foreign, and 
issue in exchange therefor its stocks, bonds or other obligations to purchaser, 
by the issuance therefor of its own bonds and stocks, the bonds and stocks 
of a corporation having a franchise which, if operated adversely to or in 
rivalry with it, might be ruinous to its business. Such a contract does not 
effect a practical consolidation contrary to the method pointed out by the 
statute, for there is no consolidation either in fact or in law, as each cor- 
poration maintains its own identity. Rafferty v. Buffalo City Gas Co., (1899) 
37 App. Div. 618, 66 N. Y. S. 288. 

Repeal of law pending consolidation. — In Cameron v. New York, etc., 
Water Co., (1892) 133 N. Y. 336, 31 N. E. 104, it was held that the repeal 
of L. 1867, ch. 960, as amended by L. 1877, ch. 374, by L. 1890, ch. 663, did 
not prevent the consummation of a consolidation commenced thereimder, the 
proceedings being within the saving provisions of section 24 of the repealing 
act 

§ 8. Submission of consolidation agreement to stockholders. — 
Such agreement shall be submitted to the stockholders of ench of 
such corporations, at a meeting thereof to be called upon notice 
of at least two weeks, specifying the time, place and object 
thereof, and addressed to each at his last known post-office address, 
and deposited in the post-office, postage prepaid, and publisliod 
for at least two successive weeks in one of the newspapers in each 
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of the counties of this state in which either of such corporations 
shall have its place of husiness, and if such agreement shall be 
approved at each of such meetings of the respective stockholders 
separately, by the vote by ballot of the stockholders owning at 
least two-thirds of the stock, the same shall be the agreement of 
such corporations, and a sworn copy of the proceedings of such 
meetings, made by the secretaries thereof, respectively, and 
attached thereto, shall be presimiptive evidence of the holding 
and action of such meetings. Such agreement and verified copy 
of proceedings of such meetings shall be made in duplicate, one 
of which shall be filed in the office of the secretary of state, and 
the other in the office of the clerk of the county where the prin- 
cipal business office of the new corporation is to be situated in 
this state, and thereupon such corporation shall be merged into 
the new corporation specified in such agreement, to be known by 
the corporate name therein mentioned, and the provisions of such 
agreement shall be carried into effect as therein provided. If 
any stockholder, not voting in favor of such agreement to con- 
solidate, shall at such meeting, or within twenty days thereafter, 
object to such consolidation and demand payment for his stock, 
such stockholder or such new corporation, if the consolidation 
takes eflFect at any time thereafter, may at any time within sixty 
days after such meeting apply to the supreme court at any 
special term thereof held in the district in which any county is 
situated in which such new corporation may have its place of 
business, upon at least eight days' notice to the new corporation, 
for the appointment of three persons to appraise the value of 
such stock, and the court shall appoint three such appraisers and 
designate the time and place of their first meeting, with such 
directions in regard to their proceedings as shall be deemed 
proper, and also direct the manner in which payment for such 
stock shall be made to such stockholder. The court may fill any 
vacancy in the board of appraisers occurring by refusal or 
neglect to serve or otherwise. The appraisers shall meet at the 
time and place designated, and they or any two of them, after 
being duly sworn honestly and faithfully to discharge their 
duties, shall estimate and certify the value of such stock at the 
time of such dissent, and deliver one copy to such new corpora- 
tion, and another to such stockholder if demanded; the charges 
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and expenses of the appraisers shall be paid by the new corpora- 
tion. When the new corporation shall have paid the amount of 
such appraisal, as directed by the court, such stockholder shall 
cease to have any interest in such stock and in the corporate 
property of such corporation, and such stock may be held or 
disposed of by such new corporation. Where any consolidation 
has been heretofore or shall be hereafter effected pursuant to the 
laws of this state, and the holders of ninety per centum of the 
capital stock of each of such corporations have voted in favor of 
such agreement to consolidate, if any stockholder not voting in 
favor* of such consolidation shall fail to exchange his stock for 
stock of such new corporation within sixty days after this act 
shall go into effect, or, in case of a consolidation hereafter 
effected, within sixty days after he shall have become entitled to 
make such exchange, such new corporation may, at any time 
thereafter, upon at least eight days' notice to such stockholder, 
to be given personally, within the state, if possible, and if not, 
then in such manner as the court diall direct, apply to the court, 
as hereinbefore provided, for the appointment of three persons 
to appraise the value of such stock at the time of the expiration 
of such sixty days. Upon the completion of the appraisal in the 
manner hereinbefore provided for, and the payment by such new 
corporation of the amount of such appraisal, as directed by the 
court, such stockholder shall cease to have any interest in such 
stock, and in the corporate property of such corporation, and such 
stock may be held or disposed of by such new corporation. 

This section was section 14 of the Business Corporations Law of 1890. 
L. 1892, ch. 691, omitted sections 8-12, inclusive, thus making this section 
section 9 of that law. By the same act the notice of the stockholders' meet- 
ings of the respective corporations at which the consolidation is to be voted 
on w&s reduced from thirty days to two weeks, and the length of the pub- 
lished notice required was changed from three to two weeks. By L. 1895, 
ch. 671, i 1, section 7 of the law as it then stood, entitled "Extension of 
business,'' was repealed, and thus, on the consolidation of 1909, the present 
section became section 8. The last two sentences of the present statute, 
beginning with " Where any consolidation," etc., in the twenty-first line from 
the end, were added by L. 1902, ch. 438. 

Necessity of stockholders' approvaL — Consolidation cannot be effected with- 
out the vote of the specified majority of the stockholders of each of the cor- 
porations concerned. Matter of Kansas City Smelting, etc., Co., (1897) 19 
App. Div. 60, 43 N. Y..S. 61. 

Effect of misnomer in notice of stockholders' meeting. — In this connection, 
the court said in Langan y. Francklyn, (1892) 29 Abb. N. Cas. 102, 106, 20 
N. T. S. 404: "Under the statute for consolidation it is provided that notiee 
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of a stockholderB' meeting to vote on the question of consolidation shall be 
given by mailing the same to the stockholders . . . and also by publishing. 
. . . The learned counsel for the plaintiff claims that such action has not 
been taken by the Union Gas Light Company, and he seeks to base his con- 
tention on the fact that the notice published was addressed to the stock- 
holders of ' The Union Gas Light Company of East New York/ and that the 
notice was of a meeting of the stockholders of 'The Union Gas Light Com- 
pany of East New York/ and that the same designation was contained in the 
notice mailed to the stockholder. He claims that by the addition of the words 
of East New York ' to the corporate title of the Union Gas Light Company, 
no yalid notice of a meeting of the stockholders of the Union Gas Light Com- 
pany was given. Quite a niunber of authorities have been cited by him as 
affecting the proper designation of corporations. Most of those cases are 
cases in the nature of trademarks, and have no bearing, in my opinion, on the 
point here raised. This provision of the statute was intended to cause the 
fullest notice to be given to the stockholders of the corporations proposed to 
be consolidated. There is no pretense here that any stockholder of the Union 
Gas Light Company was deceived or misled by this form of notice. . . . 
I think the provision of the statute has been complied with in this respect.'' 
Langan v. Francklyn, (1892) 29 Abb. N. Cas. 102, 106, 20 N. Y. S. 404. 

Misnomer in proxy.— Where the proxies of a portion of the stock sought to 
be voted on at a stockholders' meeting called for the purpose of approving a 
consolidation agreement, referred to a special meeting of the stockholders of 
"The Union Gas Light Company of East New York," whereas the correct 
name of the corporation was " The Union Gas Light Company," it was held 
that they were not thereby invalidated, as there could be no doubt as to the 
identity of the corporation referred. Langan v. Francklyn, (1892) 29 Abb. 
N. Cas. 102, 20 N. Y. S. 404. 

Determination of valve by appraisers — Goodwill. — Where a stockholder 
in a taxicab company objected to itd consolidation with another, it was held 
that the appraisers might determine the value of the goodwill of the com- 
pany by dividing the total net earnings by the approximate number of months 
during which the company had been in business, and then multiplying the 
yearly profits so obtained by three. But it was also held that the appraisers 
should deduct from the average net profits interest on the capital invested 
in the business. In re Seaich, (1916) 170 App. Div. 686. 

Dissenting stockholder's right to interest on value of his stocks — Where the 
stock of a dissenting stockholder has no market value and is of unknown 
worth, the claim of its owner is in the nature of an unliquidated one, and he 
is not entitled to interest thereon until the value is established by the report 
uf the appraisers appointed pursuant to this section to determine such value 
at the time of nis dissent. . Trask v. Peekskill Plow Works, (1876) 6 Hun 236. 
Hut where appraisers have been appointed to determine the value of the stodc 
interest may be allowed on the value of the assets as determined by the 
appraisers on the date when the stockholder objected, excluding the value 
of the goodwill. In re Seaich, (1916) 170 App. Div. 686. 

Dissenting stockholder's contractual right on insolvency of consolidated 
company. — A dissenting stockholder in a constituent company had her stock 
appraised pursuant to law and thereafter entered into an agreement with the 
consolidated company by which she turned over her stock to trustees in con- 
sideration of a partial payment and the new company's promise to pay the 
balance in periodical instalments, to secure which the new corporation 
deposited certain of its bonds in trust. The agreement further provided that 
the instalments should bear interest, and in case of default all should mature 
at once at the stockholder's election; that upon payment of aU sums called 
for by the agreement, the stocks and bonds in the hands of the trustee should 
be siu*rendered to the new corporation, and the proceeding for the appraise- 
ment of the stock should be discontinued and the award of the appraisers 



Digitized by 



Googk 



BUSINESS OORPORATTONS LAW 61 



L. 1909, oh. 12 Submission, etc., to Stockholders I 8 

vacated, but that until all the paymenta were mad**, the appraisal proceed- 
ing should stand in statu quo, and in case the stockholder should exercise 
her option and all the payments become due, the trustee should deliver to her 
the stock and bonds held under the a^eement. On the insolvency of the 
consolidated company, it was held that the dissenting stockholder was entitled 
to share as a general creditor for the amoimt still due her, and was also 
entitled to all dividends, if any, up to the amount of her claim on the bonds 
deposited ; that the creditor could not be deprived of any benefit her collateral 
might afford her, for the debtor, though insolvent, was entitled to redeem only 
on payment of the entire debt. Matter of Snyder, (1899) 29 Misc. 1, 69 
N. Y. S. 993. 

Exclusiveness of relief provided for dissenting stockholder. — The ttatnte 
provides that any stockholder objecting to consolidation may apply to the 
Supreme Court for the appointment of appraisers to appraise the value of 
his stock, and that when appraised, and on payment of such appraised value 
by the new corporation, his rights as a stockholder shall cease. But " this is 
not the sole remedy that the plaintiff has for any injustice which he may 
ieem is sought to be perpetrated. This is one way provided by the statute 
for giving him relief, but there is no intimation in the statute that this is 
the sole relief which plaintiff is entitled to, nor is there any intimation that 
the regular, usual and ordinary equitable powers of the courts are sought 
to be interfered with or limited by this provision of the statute, or that the 
provisions of the statute are to be substituted for the equitable powers of 
the court." Langan v. Francklyn, ( 1892) 29 Abb. N. Caa. 102, 20 N. Y. S. 404. 

Dissenting stockholder's right to injunction pendente lite. — In an action 'by , 
a stockholder of a gaslight company, to prevent its consolidation with an 
electric light, heat, and power company, the complaint alleged that the pro- 
posed consolidation, if carried out, would be ruinous to the stockholders of 
plaintiff's company; that the two corporations were not so similar as to come 
within the act authorizing the consolidation of manufacturing corporations 
(L. 1884, ch. 367) ; that the act wks permissive merely and did not exclude 
the interference of the court to prevent a wrong and injustice and was in some 
of its features unconstitutional. No answer was interposed, and on the com- 
plaint and affidavits of plaintiff and defendant's treasurer and president, and 
after hearing both parties, an injunction pendente lite was granted restrain- 
ing the consolidation. On appeal to the Crourt of Appeals it was held that 
an order of the General Term affirming the order of the Special Term was not 
reviewable there; that to justify that court in dissolving a temporary injunc- 
tion, where the inevitable result would be the defeat of the plaintiff's remedy 
without a trial, the court would have to be satisfied that the case was one in 
which, by settled adjudication, the plaintiff, on the facts stated, was not 
entitled to final relief. Young v. Rondout, etc., Gaslight Co., ( 1891) 129 N. Y. 
57, 29 N. E. 83, affirming 61 Hun 619, 16 N. Y. S. 443. 

Right to enjoin consolidation because of inflated capitaL — Where two or 
more corporations seek to form a consolidated company with a capital itoek 
in excess of that permitted by law, the consolidatibn may be enjoined at the 
suit of a dissenting stockholder in any one of them.- Langan v. Francklyn^ 
( 1892) 29 Abb. N. Gas. 102, 20 N. Y. S. 404. 

Right to enjoin consolidation as a blind to cover fraud. — The organisers of 
the International Gas Company caused it to purchase sufficient stock in the 
Union Gas Light Company to have themselves elected as directors of the 
latter, in which capacity they heavily mortgaged its property and contracted 
for the purchase of certain property of the International Gas Company at a 
much overrated figure, dealing with themselves in the latter transaction as 
directors of the International Gas Company. They then instituted proceed* 
ings to consolidate the companies, in order, as it was claimed, to cover up 
their fraudulent conduct. In an action brought by a dissenting stockholder 
w Mijoin the consolidation, H was held that an injunction could not bf 
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granted on the ground that the consolidation was designed as a blind to corer 
up the alleged fraudulent transactions, because the court was not in a posi- 
tion to pass on their validity, neither the mortgage bondholders nor the 
corporation which was the otiier party to the alleged fraudulent contract 
being parties to the action. Langan y. Francklyn, (1892) 29 Abb. N. Cas. 
102, 20 K Y. S. 404. 

Injunction because of defective title of directors. — The title to office of the 
de facto directors of a corporation, who voted in approval of a consolidation 
agreement, cannot be questioned in an action instituted by a dissenting stock- 
holder to enjoin such consolidation. Langan v. Francklyn, (1892) 29 Abb. 
K. Caa. 102, 20 N. Y. S. 404. 

Right to dudlenge qualifications of voters at stockholders' meeting. — In an 
action by a dissenting stockholder to enjoin the consolidation of his company 
with certain others, the court will not go into the question whether or not 
the necessary qualifications were possessed by those who voted at the meeting 
of stockholders called for the purpose of approving of the agreement of con- 
solidation. Langan v. Francklyn, (1892) 29 Abb. N. Cas. 102, 20 N. Y. S. 
404. 

Laches as btr to stockholder's right to object after consolidation.— When two 
or more corporations are consolidated the right of a stockholder in one of the 
constituent companies to object thereto may be lost by laches. Thus, sev- 
eral years' neglect on Ms part to take any action in the matter is fatal. 
Drake v. New York Suburban Water Co., (1898) 26 App. Div. 499, 60 N. Y. 
S. 820. The court said at page 612: ''After the adjudication which dismissed 
his complaint in the former action, he took no part in the consummation of 
consolidation, interposed no objection thereto and gave no sign either of 
approval or disapproval, but he and his assignor slept upon whatever riglits 
they possessed for five years after consolidation was effected, and for ten 
years after the issue of the stock of the Inmans. It became the duty of Huss, 
if he desired to assert any right, to act promptly, and, failing so to do, he 
became bound by acquiescence therein, and is estopped from asserting any right 
as against any person who. has, in good faith, dealt with the corporation and 
received its securities . . . And this is the rule, even though there be 
affirmative fraud in the transaction where such fraud is known or is subse- 
quently ascertained and no steps are taken either to arrest or correct ic. 
... No public interest was affected by this transaction. It is purely 
private in its character, extent and injury, and therefore, consent, acquiescence 
or laches can validate the act." 

Operation of judgment upholding consolidation* — In Drak« t. New York 
Suburban Water Co., (1898) 29 App. Div. 499, 60 N. Y. S. 826, the court 
declared that a former adjudication required them to assume that all the 
steps taken to effect the consolidation involved therein were in all respects 
valid and in accordance with law. The judgment in the former action was 
held conclusive as evidence so far as the mnnplaint in the action before them 
attacked the right to consolidate, the effect of the consolidation, and the 
existence of the consolidated company. 

§ 9. Powers of consolidated corporations.— Such new corpora- 
tion in addition to the general powers of corporations diall enjoy 
the rights, franchises and privileges possessed by each of the cor- 
porations so consolidated, subject to the restrictions, liabilities, 
duties and provisions contained in this chapter so far as the same 
may be applicable to the purposes for which it shall have been 



Digitized by 



Googk 



BUSINESS CORPORATIONS LAW 63 

L. 1909, ch. 12 Powers | 9 

organized and expressed in the agreement for consolidation, and 
may prosecute or carry on any kind of business which each of the 
consolidating corporations was authorized by law to conduct. 

L. 1800, ch. 567, § 15, as amended by L. 1892, § 10. 

Power of consolidated ocrporation to iwue mortgage hands: see 20 Ann 
Cas. 1282. 

Transmission of corporate powers and privileges. — Independently of such 
a provision as that contained in this section, it has been well established by 
the decisions of the United States Supreme Court that the consolidated cor- 
poration as a general rule succeeds to the powers and privileges of its con- 
ftituents. Green County v. Conness, 109 U. S. 104, 3 S. Ct. 69, 27 U. S. 
IL. ed.) 872; New Orleans Gas-Light Co. v. Louisiana Light, etc., Co., 115 
U. S. 650, 6 S. Ct. 262, 29 U. S. (L. ed.) 516; Tennessee v. Whitworth, 117 
rj. S. 139, 6 S. Ct. 649, 29 U. S. (L. ed.) 833. 

The various privileges, powers, and immunities which .do or do not pass 
lo the consolidated company under particular state statutes have been con- 
fidered by that court in a wide variety of cases. See Maine Cent. R. Co. v. 
Maine, 96 U. S. 499, 24 U. S. (L. ed.) 836; Covington, etc., R. Co. v. San- 
iford, 164 U. S. 678, 17 S. Ct. 198, 41 U. S. (L. ed.) 560; Grand Rapids, etc., 
H. Co. V. Osborn, 193 U. S. 17, 24 S. Ct. 310, 48 U. S. (L. ed.) 598; People's 
»;as Light, etc., Co. v. Chicago, 194 U. S. 1, 24 S. Ct. 520, 48 U. S. (L. ed.) 
1^51; Tomlinsoh v. Branch, 15 WaU. 460, 21 U. S. (L. ed.) 189; Scotland 
fjounty V. Thomas, 94 U. S. 682, 24 U. S. (L. ed.) 219; Louisville v. Cum- 
bcrland Telephone, etc., Co., 224 U. S. 649, 32 S. Ct. 572, 56 U. S. (L. ed.) 
1)34; Owcnsboro v. Cumberland Telephone, etc., Co., 230 U. S. 58, 33 S. Ct. 
')88, 57 U. S. (L. ed.) 1389; Shaw v. Covington, 194 U. S. 593, 24 S. Ct. 754, 
18 U. S. (L. ed.) 1131; Central R., etc., Co. v. Georgia, 92 U. S. 665, 23 U. S. 
(L. ed.) 757; Minneapolis, etc., R. Co. v. Gardner, 177 U. S. 332, 20 S. Ct. 
056, 44 U. S. (L. ed.) 793; Henry County v. Nicolay, 96 U. S. 619, 24 U. S. 
(L. ed.) 394; Schuyler County v, Thomas, 98 U. S. 169, 26 U. S. (L. ed.) 88; 
Wilson V. Salamanca, 99 U. S. 499, 25 U. S. (L. ed.) 330; Empire v. Darllng- 
/:on, 101 U. S. 87, 25 U. S. (L. ed.) 878; Harter v. Kernochan, 103 U. S. 562, 
:>6 U. S. (L. ed.) 411; New Buffalo v. Cambria Iron Co., 105 U. S. 73, 26 
U. S. (L. ed.) 1024; Chickaming v. Carpenter, 106 U. S. 663, 1 S. Ct. 620, 

27 U. S. (L. ed.) 307; Menasha v. Hazard, 102 U. S. 81, 26 U. S. (L. ed.) 
85; Harter v. Kernochan, 103 U. S. 562, 26 U. S. (L. ed.) 411; Livingston 
County V. Portsmouth First Nat. Bank, 128 U. S. 102, 9 S. Ct. 18, 32 U. S. 
(L. ed.) 359; St. Louis, etc., R. Co. v. Berry, 113 U. S. 465, 5 S. Ct. 529, 

28 U. S. (L. ed.) 1055; Gulf, etc., R. Co. v. Hewes, 183 U. S. 66, 22 S. Ct. 
26, 46 U. S. (L. ed.) 86; People v. Cook, 148 U. S. 397, 13 S. Ct. 645, 37 
U. S. (L. ed.) 498; Philadelphia, etc., R. Co. /. Maryland, 10 How. 376, 
13 U. S. (L. ed.) 461; Keokuk, etc., R. Co. v. Missouri, 152 U. S. 301, 14 
S. Ct. 592, 38 U. S. (L. ed.) 450; Yazoo, etc., R. Co. v. Adams, 180 U. S. 1, 
21 S. Ct. 240, 45 U. S. (L. ed.) 395; Norfolk, etc., R. Co. v. Pendleton, 156 
U. S. 667, 15 S. Ct. 413, 39 U. S. (L. ed.) 574; Phoenix Fire, etc., Ins. Co. v. 
Tennessee, 161 U. S. 174, 16 S. Ct. 471, 40 U. S. (L. ed.) 660; Charleston v. 
Branch, 15 Wall. 470, 21 U. S. (L. ed.) 193; Delaware Railroad Tax, 18 
Wall. 206, 21 U. S. (L. ed.) 888; Branch v. Charleston, 92 U. S. 677, 23 
U. S. (L. ed.) 750; Philadelphia, etc., R. Co. v. Maryland, 10 How. 376, 
;i3 U. S. (L. ed.) 461; Atlantic, etc., R. Co. v. Georgia, 98 U. S. 359, 25 U. S. 
<IL. ed.) 185; Rochester R. Co. v. Rochester, 205 U. S. 236, 27 S. Ct. 469, 61 
U. S. (L. ed.) 784; Yazoo, etc., R. Co. v. Vicksburg, 209 U. S. 358, 28 S. Ct. 
.'ilO, 52 U. S. (L. ed.) 833; Shaw v. Covington, 194 U. S. 593, 24 S. Ct 754, 
rtS U. S. (L. ed.) 1131. 

6 
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§ lo. Transfer of property of old corporations to consolidated 
corporations. — Upon the constunmation of such act of consolida- 
tion, all the rights, privileges, franchises and interests of each 
of the corporations, parties to the same, and all the property, .real, 
personal and mixed, and all the debts due on whatever account to 
either of them, as well as all stock subscriptions and other things 
in action belonging to either of them, shall be taken and deemed 
to be transferred to and vested in such new corporation, without 
further act or deed; and all claims, demands, property and every 
other interest shall be as effectually the property of the new cor^ 
poration as they were of the former corporations, parties to such 
agreement and, act; and the title to all real estate, taken by deed 
or otherwise, under the laws of this state, vested in either of such 
corporations, parties to such 'agreement and act, shall not be 
deemed to revert or be in any way impaired by reason of this 
chapter, or anything done by virtue thereof, but shall be vested 
in the new corporation by virtue of such act of consolidation; and 
all the rights, privileges, franchises and property of the corpora- 
tions, parties to any consolidation heretofore made under this 
chapter, shall vest as fully in the new corporation thereby created 
as they were vested in the corporations, parties to such 
consolidations. 

L. 1890, ch. 657, | 16; L. 1892, ch. 69^, | 11, as lunended by L. 1902^ eh. 
457, II. 

Before the amendment of 1902, this section read: "Upon such consoli- 
dation and organization of such new corporation, all and singular the 
rights, privileges, franchises and interests of every kind belonging to or 
enjoyed by the corporations so consolidated, and every species of property, 
real, personal and mixed, and things in action thereunto belonging, mentioned 
. in such agreen..jnt of consolidation, shall be deemed to be transferred and 
vested in, and may be enjoyed by, such new corporation, without any other 
deed or transfer; and such new corporation shall hold and enjoy the same, 
and all rights of property, privileges, franchises and interests in the same 
manner and to the same extent as if the several corporations so consolidated 
had continued to retain the title and transact the business of such corpora- 
tions, and the title to real and personal estate and rights and privileges 
acquired and enjoyed by either of the corporations shall not revert or be 
impaired by such consolidation, or anything relating thereto." 

"AU the property, real, personal and mixed.'* — All property belong to the 
constituent companies, whether it be real, personal or mixed, passes to the 
consolidated company. Miner v. New York Cent., etc., R. Co., (1890) 123 
N. Y. 242, 26 N. E. 339; Poppenhusen v. Poppenhusen, (1912) 149 App. Div. 
307, 138 N. Y. S. 887, affirming 68 Misc. 648, 125 N* Y. S. 269; New York 
Cent. R. Co. v. Saratoga, etc., R. Co., (1861) 39 Barb. 289. 

Title to realty held under passive trust. — Where a corporation la the cestui 
of a passive trust, the title to the real property oo held is in the corporation, 



Digitized by 



Googk 



BUSINESS OORPORATIOITS LAW 65 

L. 1909, ch. 12 Creditors I II 

■■ ■ I. I • i . ^. ■■■■■» ■ I I i< 

And on its consolidation with another passes to the consolidated company. 
Poppenhusen v. Poppenhusen, (1912) 149 App. Diy. 307, 183 N. Y. S. 8»7» 
affirming 68 Misc. 548, 12© N. Y. S. 269. 

Rent reserved under lease. — Where a corporation leases an estate In real 
property, and is thereafter consolidated with another company, the rent 
reserved under the lease passes to the consolidated company together with 
the estate of the lessor to which it is appurtenant. New York Cent. R. Oo. t. 
Saratoga, etc., R. Co., (1861) 39 Barb. 2S9. 

Easement limited to life of constituent corporation.— As consolidation ter- 
minates the corporate life, or existence^ of a constituent company, it would 
seem that an easement possessed by it, and expressly limited in duration to 
the period of its corporate existence, would be terminated by the extinguish- 
ment of the latter and woidd therefore not pass to the consolidated company. 
Site Miner t. New York Cent., etc., R. Co., (1890) 123 N. Y. 242, 26 N. B. 
37.9. 

'* An the lights, privileges, franchises and interests." — Where a oonsolida- 
tion is effected all the rights^ privileges, franchises and interests of each of, 
the constituent companies pass to the consolidated company. Miner v. New 
York Cent., ete., R. Co., (1890) 123 N. Y. 242, 26 N. E. 339;' Chambers t. 
Vassar, (1913) 81 Misc. 662, 143 N. Y. S. 615. 

Right to file a mechanic's lien. — Where two or more business corporations 
co'nsolidate pursuant to the provisions of the Business Corporations Law, the 
c(i>nsolidated company may file a notice of a mechanic's lien not only for 
materiftls furnished l^ it after such consolidation, but also for materials 
furnished prior thereto by one of the combining corporations. Chambers v. 
Vassar, (1913) 81 Misc. 662, 143 N. Y. S. 615. The court said at page 670: 
" It is well settled that there is no inchoate mechanic's lien upon real estate. 
The right of lien is conferred by statute, and until a notice pursuant to 
statute is filed the person with a claim stands in no different position than 
any creditor. Hence an assignment of the claim carries with it no right te 
file a lien to secure its payment. After the notice is filed the lien comes 
into existence and may then be assigned. If, therefore, the consolidation of 
these corporations, so far as this claim is concerned, effected an assignment 
of the claim by act of the parties, no right passed to the American Hard- 
ware Corporation to file a lien upon the claim transferred to it by the Russe^ 
& Irwin Manufacturing Company. . . /* After quoting this section In 
full, the court continued at page 671: "More comprehensive language coidd 
not be employed to indicate the intention that any right, privilege or prop- 
erty of any and every nature and kind that was vested in the old corporations 
should be by operation of law transferred to and vested in the new corpora- 
tion unimpaired by the act of consolidation. It would be contrary to the 
expressed intention of the legislature by a narrow construction to cut down 
or limit the broad and comprehensive language of this statute by holding 
that the right to file a lien for a claim that existed prior to the consolidation 
in one of the old corporations did not pass to the new, and contrary, also, to 
the provisions of the Lien Law that 'this article is to be oonstmed liberally 
to secure the beneficial interest and purposes thereof.' " 

§ II. Rights of creditors of old corporations. — The rights of 
ciieditors of any corporation that shall be so consolidated shall not 
iPv any maimer be impaired, nor any liability or obligation for the 
payment of any mon^ due or to become due to any person or 
porsons, or any claim or demand for any cause existing against 
any such corporation or against any stockholder thereof be 
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released or impaired by any such consolidation; but such new cor- 
poration shall succeed to and be held liable to pay and discharge 
all such debts and liabilities of each of the corporations consoli- 
dated in the same manner as if such new corporation had itself 
incurred the obligation or liability to pay such debt or damages 
and the stockholders of the respective corporations consolidated 
shall continue, subject to all the liabilities, claims and demands 
existing against them as such, at or before the consolidation ; and 
no action or proceeding then pending before any court or tribunal 
in which any corporation that may be so consolidated is a party, 
or in which any such stockholder is a party, shall abate or be dis- 
continued by reason of such consolidation, but may be prosecuted 
to final judgment, as though no consolidation had been entered 
into; or such new corporation may be substituted as a party in 
place of any corporation so consolidated, by order of the court in 
which such action or proceeding may be pending. 

L. 1890, ch. 667, 8 17, as amended by L. 1892, ch. 691, 8 12. 

What unsecured claima are covered hy the eaipresa assumption by one cor- 
poration of indebtedness of another upon consolidation: see 26 L. R. A. 
(N. S.) 1101. Effect of consolidation on corporations* unsecured liabilities: 
see 47 L. R. A. (N. S.) 1058; 32 L. R. A. (N. S.) 616. 

GeneraUy. — Where two or more corporations are consolidated, the new 
company, by express provision of the statute, is made liable for the debts and 
liabilities of its constituent companies. Polhemus v. Fitchburg R. Co., (1888) 
50 llun 397, 3 N. Y. S. 327. See also Janes v. Fitchburg R. Co. ( 1888) 50 llun 
310, 3 N. Y. S. 165; Lowey v. Fidelity Printing Co., (1896) 16 Misc. 549, 
38 N. Y. S. 711. And this liability of a consolidated corporation for the debts 
and liabilities of its constituent corporations, cannot be impaired by an agree- 
ment between the corporations, as to creditors who have not joined in or 
assented to the agreement. In re Utica Nat. Brewing Co., (1897) 154 N. Y. 
2G8, 48 N. E. 521, affirming 19 App. Diy. 627, 46 N. Y. S. 1102. The court 
said at page 273 : " It is agreed, however, in effect that by the terms of the 
consolidation agreement the new corporation was freed from the debts and 
liabilities of the corporations merging into it. If we might assume that such 
was intended as a result of consolidation under the agreement, nevertheless 
It would be wholly inoperative to accomplish any such thing as to creditors 
who were not parties to the agreement. Such creditors were not boimd by 
any of its provisions. The statute protected them, and consolidation pursuant 
to its permission and provisions, whatever it may mean for the stockholders 
because of their agreement, leaves the creditors precisely in the situation 
which the statute definos. If they have not done anything to impair or to 
release their rights, it is not, and could not be, within the purview of the 
statute that those rights may be impaired, through the action of members of 
the consolidating companies.'' See also Wilson v. Mechanical Orguinette Co., 
(1902) 170 N. Y. 642, 63 N. E. 550, reversing 57 App. Div. 158, 68 N. Y. S. 
178. 

But the consolidation cannot in and of itself impose any greater obligation 
than existed against the constituent companies. Accordingly, it was held that 
the liability imposed upon the new corporation by virtue of the provisions 
of this section did not make the consolidated corporation liable for the debu 
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of a corporation which sold its property and franchises to and merged with 
one of the ' consolidating corporations, where the consolidating corporation 
was not liable for tfie debts of the merged corporation. Irvine v. New York 
i:dison Co., (1013) 207 N. Y. 425, 101 N. E. 358, Ann. Cas. 1W4C 441, 
rtlTrming 143 App. Div. 344, 128 N. Y. S. 297. 

Creditors' waiver of rights. — A provision in an agreement for the consoli- 
r1 ation of corporations, under the statute, signed by the stockholders, to the 
elTect that the consolidated corporation shall owe no debts on account of the 
constituent corporations, while it cannot affect the rights of outside creditors, 
is a bar to the claim of a signing stockholder to payment from the assets of 
the consolidated corporation, in case of its insolvency, of an obligation of a 
constituent corporation held by him. In re Utica Nat. Brewing Co., (1897) 
1!I4 N. Y. 268, 48 N. E. 521. The court said at page 277: "While it is not 
competent to do anything which would impair the rights of outside creditors, 
till ere is no reason why the parties to the consolidation agreement may not 
bind themselves to something deemed for the benefit of the new corporation, 
arid that is what seems to have been done in the present case. The manifest 
intention of the stockholders of the old companies who united in making and 
sifi;ning the consolidatiou agreement, seems to have been to represent that 
their corporate properties and franchises vested in the new company freed 
from any burden of indebtedness. As to creditors not assenting to any such 
airangement this was quite imavailing; but as to themselves it should, and 
would, operate to bar their claims, while the other creditors were seeking 
'py.yment from the assets of the corporation since become insolvent." 

Effect of taking renewal notes. — Where at the time of the consolidation of 
certain business corporations they are severally indebted to a bank on promis- 
so'ry notes, and the notes mature and are renewed by notes of the same 
amounts and tenor after the consolidation, which notes are held by the bank 
at the time of the commencement of a proceeding for the voluntary dissolution 
of the consolidated corporation, their payment as a claim against the consoli- 
ds.ted corporation cannot be defeated on the groimd that the taking of the 
renewal notes after the consolidation paid the notes which were outstanding 
against the constituent corporations at the time of their consolidation and 
discharged the consolidation corporation from the statutory liability for the 
payment of the debts of the constituent corporations, where it is established 
as a fact that the taking of the renewal notes was not intended by any of 
the parties to the notes or to the transaction as a payment, but merely aa 
an extension of the original obligations. In re Utica Nat. Brewing Co., (1897) 
154 N. Y. 268, 48 N. E. 521, aflBrming 19 App. Div. 627, 46 N. Y. S. 1102. 

Effect of taking judgment against constituent. — Where a number of cor- 
porations consolidate, the fact that a creditor of one of the constituent com- 
panies reduces his claim against it to judgment presents no legal obstacle 
vo an effort on his part to collect the debt from the consolidated corporation. 
In re Utica Nat. Brewing Co., (1897) 164 N. Y. 268, 48 N. E. 521, aflSrming 
19 App. Div. 627, 46 N. Y. S. 1102; Irvine v. New York Edison Co., (1911) 
143 App. Div. 344, 128 N. Y. S. 297. 

Parties to action on constituent's liability. — Although this section declares 
that consolidation shall not impair creditors' rights, nor release any claim or 
demand against the constituent companies, after consolidation has been 
actually effected an action cannot be commenced against any one of the latter 
for the purpose of enforcing its liability. The reason for this is that consoli- 
dation terminates the constituent entities, and as such corporations are no 
longer in existence they cannot be sued. While their liabilities continue 
unimpaired, an action to enforce the same should be instituted against the 
consolidated company except where instituted prior to the consummation of 
the consolidation proceedings. Cameron v. United Traction Co., (1902) 67 
App. Div. 667, 7S N. Y. S. 981; Copp v. Colorado Coal, etc., (>., (1899) 29 
Misc. 100, 00 N. T. S. 208. Contra, Gale v. Troy, etc., B. Co., (1880) 51 Hna 
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470, 4 N^ T. 8. 206, decided under a general consolidation law (L. 1800, 
ch. 917, I 5), which provided that the constituent corporations should be 
deemed to oonttnue in existence in order to preserve the l-ights of creditors. 
It wiU be noted, of course, that this is very different from the language of 
the present Business Corporations Law in this connection. 

New coiporation't right to be substituted in pending actions.— Where at 
the timb of consolidation there is an action pending against one of the con- 
stituent corporations, the consolidated company is entitled to be substituted 
therein. Klein y. East Eiver Electric Light Co., (1902) 37 Misc. 490, 75 
N. Y. S. 1000; (1904) 90 App. Div. 92, 86 N. Y. S. 164, reversed on another 
point 182 N. Y. 27, 74 N. E. 495. 

Waiver of formal substitution of new corporation. — Where a corporation 
against which there is pending litigation consolidates with another, and the , 
consolidated company, without securing an order of substitution, interposes 
an answer to the amended complaint of the plaintiff therein, and such verified 
answer is accepted and retained by the plaintiff until the time of the trial, 
the plaintiff is not entitled to judgment upon the theory that there is no 
answer before the court, as he will be deemed to have waived any objection 
that a defendant, not named in the summons, has answered. ELlein v. East 
River Electric Light Co., (1002) 37 Misc. 490, J6 N. Y. S. 1000; (1904) 
90 App. Div. 92, 86 N..Y. S. 164, reversed on another point 182 N. Y. 27, 
74 N. E. 495. 

Constituent's liability for tort committed after ineffectual attempt to con- 
solidate. — Where two or more corporations attempt to consolidate, but the ^ 
consolidation falls short of ever being legally consummated, a company which 
participated in such attempt and turned over the management of its property 
to what was supposed to be the consolidated company, is liable in tort to one 
who is injured by reason of negligence in the management of such property 
by its would-be successor. Latham v. Boston, etc., R. Co., (1885) 38 Hun 266. 
The court said at page 267: "The defendant was one of the constituent 
companies out of which the association was formed which was intended to be 
a new corporation. As this association has been adjudged to have no legal 
capacity to exist as a corporation, it follows, as was adjudged, that the indi- 
vidual entity of the defendant remained as an actor and participator in the 
association which did operate the railway, and thus one of the parties by 
whose negligence the plaintiff was injured. As such it was sevesally liable 
as one of the wrongdoers. ... If the association was the lessee of tiie rail- 
way, defendant as a constituent of the association was also one of the lessees. 
The defendant was not in a state of quiescence or torpor; instead of operating 
the road alone it operated it with others. The transfer of its railroad by the 
defendant to the association being without legislative authority, the defendant 
remained liable for injuries caused by those operating it." 

§ 12. District steam corporations. — Any corporation now or 
hereafter incorporated for the purpose of supplying steam to con- 
sumers from a central station or stations through pipes laid in the 
public streets, shall be known as a district steam corporation and 
upon the application in writing of the owner or occupant of any 
building or premises, within one hundred feet of any street main 
laid down by any such corporation, and payment by him of all 
money due from him to it, such corppration shall supply steam as 
may be required for heating such building or premises, notwith- 
f^tanding there may be rent or compensation in arrears for steam 
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supplied, or for meter, pipe or fittings furnished to a former occu- 
pant thereof, unless such owner or occupant shall have under- 
taken or agreed with the former occupant to pay or to exonerate 
him from the payment of such arrears, and shall refuse or neglect 
to pay the same; and if, for the space of twenty days after such 
application, and the deposit, if required, of a reasonable sum to 
cover the cost of connection and two month's' steam supply, the cor- 
poration shall refuse or neglect to supply steam as required^ it 
diall forfeit to such applicant the sum of ten dollars and the fur- 
ther sum of five dollars for every day thereafter during which 
such refusal or neglect shall continue; but no such corporation 
sliall be required to lay a service pipe for the purpose of supply- 
ing steam to any applicant where the ground in which such pipe 
is required to be laid shall be frozen, or otherwise present serious 
obstacles to laying the same, nor unless the applicant, if required, 
shall deposit in advance with the corporation a sum of money 
suflScient to pay for two months' steam supply and the cost of the 
necessary connections and of the erection of a meter and si^ch 
other special apparatus as are required for use in connection with 
such steam supply, nor unless the applicant shall provide the 
space and right of way necessary for the erection, maintenance 
and use of such connections and apparatus, and signify his assent 
in writing to the reasonable regulations of the corporation with 
reference to the supply of steam to consumera 

L. 1890, ch. 667, | 18, m amended l^ L. 1892» eh. 691, | 13. 

§ 23. Examination of meters by agent of district steam cor- 
porations* — ^Any such corporation may make an agreement with 
any of its customers, by which any of its officers or agents shall 
be authorized at all reasonable times to enter any dwelling, store, 
building, room or place, supplied with steam by such corporation 
and occupied by such customer, for the purpose of inspecting 
and examining the meters, devices, pipes, fittings and appliances 
for supplying or regulating the supply of steam, and for ascertain- 
ing the quantity of steam consumed, or the quantity of water 
resulting from the condensation of steam consumed. Every such 
agreement shall further provide that such officer or agent shall 
exhibit his written authority if requested by the occupant of such 
dwelling, store, building, room or place. Any person who shall 
directly or indirectly prevent or hinder such officer or agent from 
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entering such dwelling, store, building, room or place, or from 
making such inspection or examination, in violation of such agree- 
ment^ shall forfeit to the corporation the sum of twenty-£lve 
dollars for each offense. 

L. 1890, eh. 667, | 10, as amended bj L. 1808, eh. 801, | 14. 

§ i4« Entry by agent of district steam corporation to cut off 
steam. — If any person or persons, corporation or association 
supplied with steam by any such corporation, shall neglect or 
refuse to, pay the rent or remuneration for such steam, or for the 
meter, device, pipes, fittings or appliances, let by such corporation 
for supplying steam, or for ascertaining the quantity of steam 
consumed, or the quantity of water resulting from the condensa- 
tion of the steam consumed, agreed upon or due ^or the same, as 
required by his, their .or its contract with such corporation, the 
latter may thereupon stop and prevent the steam from entering 
the premises of such person, persons^ corporation or association, 
80 neglecting or refusing to pay such rent or remuneration, and 
may also in any case, in which a person is liable to pay a for- 
feiture, or to a fine or imprisonment, by reason of any act to or 
towards such corporation or its property for which such forfeiture, 
fine or penalty is imposed by law, stop and prevent the steam 
from entering the premises of the person so liable, or if such pei> 
son be an officer or agent of any corporation or association, stop 
and prevent the steam from entering the premises of such corpora- 
tion or association. In all cases in which such crfrporation is 
authorized to stop and prevent the steam from entering any prem- 
ises^ it may, by its oflScers, agents or workmen, enter into or on 
such premises between the hours of eight o'clock in the forenoon 
and six o'clock in the afternoon and cut off, disconnect, separate 
and carry away any meter, device, pipe, fitting or other property 
of the corporation ; and may cut off, disconnect and separate an v 
meter, device, pipe or fitting, whether the property of the cor- 
poration or not, from the mains or pipes of such corporation. 

L. 1800, eh. 667, | 20, as amended by L. 1802, eh. 601, | 16. 

§ 15. Water companies. — No corporation shall be fornipfi 
under this chapter for the purpose of accumulating, storing, coti 
ducting, furnishing or supplying water for (domestic, manuf actu r 
ing or municipal purposes in the city of New York. 
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Any corporation formed for the purpose of supplying any other 
city of the state with water, if unable to agree with the owners of 
any real property required for the purpose of the corporation for 
the purchase thereof may acquire title thereto by condemnation. 

Amended by L. 1909, eh. 240. The amendment oorrected an error by insert- 
ing a comma after " domestic." This section was added to the Business Ooff- 
porations Law by L. 1892, ch. 691, | 16. 

§ 1 6. Improvement corporations; right of condemnatiofL — 
Any corporation formed for the purpose of developing or improv- 
ing real property, which lays out for public use roads^ streets, 
avenues or highways, upon or through its lands, if unable to agree 
with the owners of any real property required for the purpoae of 
extending, continuing or connecting such roads, streets^ avenues 
or highways, for tlie purchase thereof, may acquire title thereto 
by condemnation in the manner prescribed by law; provided such 
corporation has the consents of the owners of not less than one* 
half of all of the land which adjoins or abuts upon, or which will 
adjoin or abut upon, sach roads, streets, avenues or highways, or 
their extensions, continuations or connections, when completed; 
and such corporation may lay out and establish such roads, 
streets, avenues or'highways, and the extensions, continuations or 
connections thereof and may construct drains or sewers, and such 
bridges or culverts as may be necessary to maintain the grades of, 
or for the extension, continuation or connection of, the roads, 
streets, avenues or highways, so laid oat; and may connect such 
roads, streets, avenues or highways, with or across roads, streets, 
avenues or highways, belonging to any other corporation or per- 
son, but may not disturb the established grades thereof. All lands 
so taken by condemnation shall be deemed to be acquired for a 
public xma. 

A«M liy L. 1000^ sk CIS, I 1. 
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ARTICLE 3 

Co-OFSSATIVX CoBPOSATIOirt 

Section 25. Definition. 

26. Incorporation. 

27. Application of corporate law. 

28. Directors; oflScers. 

29. Amendment of certificata 

80. Stock and stockholders. 

81. Written vote of stockholders. 

82. Subscription of stock in other corporations. 

88. Purchasing business of other corporations or persons. 
84. Earnings; dividend!. 
86. Dissolution. 

86. Annual report 

87. Existing co-operative corporations or associatiouB. 

88. Corporate name. 

§ 35. Definition — For the purposes of this article, the 
words *' corporation,'* "company/* " association,'* "exchange," 
"society" or "union" shall be synonymous. 

§ 26. Incorporation. — Five or more persons may become a co- 
operative corporation, company, association, exchange, society 
or union for the purpose of conducting a general producing, 
manufacturing and merchandising business, on the co-operative 
plan as limited in this article, in articles of common use, includ- 
ing farm products, food supplies, farm machinery and supplies 
and articles of domestic and personal use, by making, signing, 
acknowledging and filing a certificate in the form and manner 
prescribed by article two pf this chapter. 

§ 27. Application of corporate law. — The provisions of the 
business corporations law, the general corporation law and the 
stock corporation law shall apply to co-operative corporations 
formed under this article, except where such provisions are in 
conflict with this article. 

§ aS. Directors; officers.— Every such corporation shall be 

managed by a board of not less than five directors. The directors 

Article three is new, being inserted by L. 1913, ch. 4M. The former article 
three was by the same chapter renumbered article four. 
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shall be elected by and from the stockholders at such time and for 
such term as the by-laws may prescribe, and shall hold ofBce until 
their successors are elected, and shall enter upon the discharge 
of their duties. The officers of every such corporation shall be a 
president, one or more vice-presidents, a secretary and a treasr 
urer, who shall be elected annually by the directors, and each of 
whom must be a director. The office of secretary and treasurer 
may be combined. A majority of the stockholders may, at any 
regular or special meeting, duly called, remove any director or 
officer for cause, and fill the vacancy. 

§ 29. Amendment of certificate The stockholders of any 

such corporation may, by a three-fourths vote, at any regular 
meeting, or at any special meeting called for that purpose on ten 
days' notice to the stockholders, amend its certificate of incor- 
poration. The power to amend shall include the power to increase 
or diminish the amount of capital stock and the number of 
shares ; but such amount shall not be diminished below the amount 
of paid-up capital at the time the amendment is adopted. The 
certificate of the action of such meeting shall be executed and filed 
in the manner prescribed by section sixty-four of the stock 
corporation law. 

§ 30. Stock and stockholders. — The capital stock of any such 
corporation shall be divided into shares of the par value of five 
dollars each. A stockholder in any such corporation shall not 
own shares of a greater aggregate par value than five thousand 
dollars, except as hereinafter provided. A stockholder shall be 
entitled to but one vote, without regard to the amount of stock 
held by him. Certificates of stock shall not be issued to any 
subscriber until fully paid, but the by-laws of the corporation 
may allow subscribers to vote as stockholders, if part of the stock 
subscribed for has been paid for in cash. No stock shall be transr 
ferred without the written consent of the corporation indorsed on 
the certificate of stock. The corporation shall have the first right 
to purchase at pax any stock of a stockholder offered for transfer 
or the stock of any deceased or retiring stockholder, or of any 
stockholder who shall have purchased of or sold to the corporation 
goods of the value of less than one hundred dollars in any one 
corporation year. 
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8 SI. Written vote of stockholders — At any regularly called 
general or special meeting of the stockholders the written vote of 
an absent stockholder signed by him shall be received and counted, 
provided he shall have been previously notified, in writing, of the 
exact motion or resolution upon which such vote is taken and 
a copy of the same is forwarded with and attached to his written 
vota 

§ $2. Subscription of stock in other corporations — At any 
duly called regular or special meeting at which at least a majority 
of the stockholders may be present or represented a co-operative 
corporation may, by a majority vote of the stockholders present or 
represented, subscribe for shares and invest its reserve fund to 
an amount not to exceed twenty-five per centum of its capital, 
in the capital stock of any other co-operative corporation. 

§ 33* Purchasing business of other corporations or persons. — 
Whenever a co-operative corporation shall purchase the businesa 
of another corporation, person or persons^ it may pay for the samt? 
wholly or partly by the issue of shares of its capital stock to an 
amount which at par value would equal the fair market value of 
the business so purchased; and the transfer to the corporation of 
such business at such valuation shall be equivalent to payment in 
cash for the shares of the stock so purchased. No such purchase 
shall be made until the proposal therefor shall have been sul)- 
mitted by the directors to a meeting of the stockholders, together 
with an itemized inventory of assets and liabilities of the vendor, 
including the value of the good will as a separate item, and such 
proposal shall have been ratified by a vote of at least two-thirds 
of the total number of stockholders. If the cash value of such 
purchased business exceed one thousand dollars, the directors may 
hold the shares in excess of one thousand dollars in trust for the 
vendor and dispose of the same to such persons, and within such 
times^ as may be agreed upon, and pay the proceeds thereof as 
received from, time to time to the former owner of such business. 

9 34* Earnings; dividends — The directors, subject to revision 
by the stockholders at any general or special meeting, shall appor- 
tion the net earnings by first paying dividends on the paid-up 
capital stock at a rate not exceeding six per centum per annum. 
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They shall sat aside not less than ten per centum of the net earn- 
ings for a reserve fund until the reserve fund shall equal thirty 
per centum of the paid-up capital stock. They shall also annually 
set aside five per centum of the not earnings for an educational 
fund to be used in teaching co-operation. The remainder of the 
net earnings shall be distributed by uniform dividend to members 
of the first class and members of the second class. Members of 
the first class shall include stockholders and employees. Mem- 
bers of the second class shall include non-stockholders who shall 
during any fiscal year do business v^ith the corporation amounting 
to not less than one hundred dollars. Dividends shall be paid on 
purchases amounting to one hundred dollars and over from or by 
members and on the amount earned by each employee during the 
fiscal year. Members of the first class and employees shall be 
entitled to dividends at double the rate of dividends to which 
members of the second class shall be entitled. Dividends to non- 
shareholders may be credited on account of such non-shareholders, 
in the purchase of capital stock of the corporation. In productive 
corporations, including creameries, canneries, elevators, factories, 
and the like, dividends shall be calculated on raw material deliv- 
ered instead of on goods purchased. If the corporation be both 
a selling and a productive concern, the dividends may be on both 
raw material delivered and on goods purchased. 

The net earnings of such corporation shall be distributed at 
siieh times as the by-laws shall prescribe, but such distribution 
ahall be made at least once every twelve months. 

§ 35* Dissolution. — If any such corporation, for five consecu- 
tiye years, shall fail to declare a dividend ui)on the shares of its 
paid-up -capital stock, five or more stockholders may present a 
petition to the' supreme court of a county in which the principal 
office of the corporation is situated, praying for its dissolution 
upon such ground. If uppn the hearing the all^ations of the 
petition are found to be true, the court may adjudge sach ooi^ 
poration dissolved. 

§ 36. Annual report. — Every co-operative corporation shall, 
annually, on or before the thirty-first day of October, make a 
report to the secretaiy of state, containing the name of the cor^ 
poration, its principal place of business, and gener^ly a state- 
ment as to its business^ showing the total amount of businesii 
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transacted^ the number of stockholders^ the amovint of capital 
stock subscribed for and paid in, the total expenses of operation, 
' the amount of indebtedness or liabilities, and its profits and losses. 

9 37* Existing co-operative corporations and associations. — 

An existing co-operative corporation, company or association here- 
tofore organized and doing business in this state may file with 
the secretary of state a written certificate signed and sworn to 
by the president and secretary to the fact that such corporation 
has, by a majority vote of its stockholders, decided to accept the 
provisions of this article, and thereupon such corporation shall be 
deemed to have abandoned its certificate filed under any other law 
and be subject to the provisions of this article. 

§ 38. Corporate name. — No corporation shall be formed under 
this article unless there be aflSxed or prefixed to the name thereof, 
as required by section six of the general corporation law^ sucrb 
word or words or abbreviation as will indicate that it ds a cor- 
poration as distinguished from a natural person, firm or copait- 
nership. No corporation hereafter organized under any general 
law other than this article shall use the term " co-operative " or 
any other derivative of the term ^ 00-operate '' as part of its 
corporate name. 

ARTICLE 4 

Laws Bbpbaled; Whiw to Takb Effect 

Section 60. Laws -repealed. 

61. When to take effect 

§ 50. Laws repealed. — Of the lawis enumerated in the schedule 
hereto annexed, that portion specified in the last coliman is hereby 
repealed. 

8 51. When to take effect. — This chapter shall take effect 
immediately. 

Article four was formerly numbered three.— It was renumbered four by L. 
1913, ch. 454. The sections in the article were formerly numbered twenty* 
five and twenty-six. They were renumbered fifty and fifty-one by the same 
ehapter. 
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SoHXDUi.> OF Laws Bbpbai.xd 


Laws«f 


Chapter 


Section 


1868 


161 


. AU 


1871 


820 


. AU 


1876 


863 


. AU 


1887 


661....... 


. AU 


1890 


667 


. AU 


1892 


691 


. AU 


1896 


671....... 


. AU 


1896 


869 


. AU 


1896 


460 


. AU 


1900 


618 


. AU 


1901........ 


. 620 


. AU 


1902 


. 438 


. AU 


1902 


. 467 


. AU 


1908 


626 


. AU 


1904 


446 


. AU 


1907 


, 646 


. AU 



NOTES TO SCHEDULE OP REPEALS^ 

L. 18689 Ch. 161^ — ^Authorizes organization of companies for 
the purpose of fishing in Suffolk county, and subjects such com- 
panies to provisions of L. 1848, Ch. 40, which has been repealed. 
Such companies may now be incorporated under the provisions of 
Business Corporations Law and the statute is unnecessaiy and 
partly obsolete. All rights which may have accrued thereunder 
are saved by § 25 of Business Corporations Law and any existing 
liability of stockholders by Stock Corporation Law, § 9. 

L. X8719 Ch. 820. — ^Authorizes the organization of marketing 
corporations in the city of New York. Such corporations may 
now be organized under the Business Corporations Law and its 
whole scheme is inconsistent with the general law plan for organi- 
zation of corporationa There should not remain on the statute 
books two laws with contradictoiy provisions regulating the same 
class of corporations when the general laws are amply sufficient 
for all purposes. All rights, if any have accrued, under the act 
mentioned for repeal are saved by § 25 of Business Corporations 

'Prq>ared bj the Board of Statutory ' ConsoUdatioii^ and printed in tkeii 
report of 1907. 
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Law, and any existing liability of stockholders by Stock Corpoia- 
tion Law, § 9. 

As the statutes covered by express repealing acts have been 
repealed by the Consolidated Laws, the repealing statutes have 
been recommended for repeal. 

L. 1885, Ch. 127.— Added § 17 to L. 1874, CL 148. In the 

schedule of laws repealed attached to L. 1890, Ch. 667 (Business 
Corporations Law), the act of 1885, Ch. 127, is not expressly 
mentioned, but the section which it added to the laws of 1874, 
Ch. 148, § 17, is expressly repealed in that schedule. This is, 
in fact, a repeal of the act of 1885, because the section which it 
added to L. 1874, Ch. 148, is repealed. 

Lw 1887, Ch. 56z«— . Extends time for payment of capital stock 
of limited liability companies for one year. Temporary and 
obsolete. 

L. 1890, Ch. 567*— The original Business Corporations Law. 
It was amended by L. 1892, CL 691, " to read as follows," and 
some of its sections were omitted and the whole law was revised. 
In the revision of 1892 the repealing section (§ 21) with the 
schedule of laws was omitted, as was the saving clause (§ 22) 
and the section providing for construction (§ 28), and they were 
placed in the General Corporation Law, as revised in 1892. 
(L. 1892, Ch. 687.) 

L. X892, Ch. 691.— This statute, which is the ** old ^ Business 
Corporations Law, is recommended for repeal because its live 
provisions, §§ 5, 6, 10, 12-16 are consolidated in Business Ooiv 
porations Law, §§ 5, 6, 9, 11-16. 

L. 1895, Ch. 671— Amends L. 1892, Oh. 691, §§ 1, 8, 8, 4 
and 8, " to read as follows," and also repeals § 7. 

Sections 1, 3, 4, as amended by statute cited, are consolidated 
in Business Corporations Law, §§ 1, 3, 4. 

Sections 2 and 8, as amended by statute oited, were subse- 
quently amended '^ so as to read as follows.** 

L. 1896, Ch. 369* — Section 1 amends so much <rf L. 1895^ 
Ch. 671, § 1, as amended L. 1892, Ch. 691, § 2, and by § 2 con- 
strued L. 1890, Ch. 567, § 2, subd. 9, as amended by L. 1892, 
Ch. 691, § 2, subd. 9. 
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Section 1, of statute cited^ saperseded by L. 1896, Ck 460, 
which amends ''so as to read as follows.'' 

Section 2, of statute cited, ia consolidated in Business Corpora- 
tions Law, § 2. 

Section 8, of statute cited, is a saving clause, and any rights 
thereunder are preserved by Business Corporations Law, § 25. 

Section 4, of statute cited, is when act takes effect 

L. igoo, Ch. 518. — ^Adda S 1^ *o Business Corporations Law, 
L. 1890, Ch. 667, and is consolidated in Business Corporations 
Law as § 16. 

Lw Z90X9 Ch. 520. — Section 1 amended so as to read as follows 
l^ L. 1903, CL 526, § 1. 

Section 2 consolidated in Business Corporations Law, § 7. 
Section 8 provides when act shall take effect 

L. igoa^ Ch. 438.*— Ocmaolidated in Busineea Oorporations 
Law, S 8. 

L. igo2, Ch. 457«'— Oonaolidated in Business Oorporations 
Law, § 10. 

Ir. 1907, Ch. 646. — Consolidated in Business Corporations 
Law, t S. 
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[Referenoeg aire to MWtiona] 

Co-operative corporationf — eah^d 

existing corporations and aasoela* 
tions, § 37 

name, § 38 

officers, § 28 

purchasing business of other aor- 
poratioRS or persons, { 32 

stock and etocknolders, { 30 

subscription to stock of other cor- 
porations, § 32 

written Tote of stockholders, | 31 
Creation of corporation, § 2 
Debts, on consolidation, § 11 

restrictions on incurring, § 3 
Directors, certificate of payment of 
capital stock, § 5 

full liability corporations, | 6 

names in certificate, § 2 

number in certificate, { 2 

re-incorporation, § 4 
Dissolution, oo-operatiT« oorpon- 
tions, f 35 

for non-payment of capital stock, 
remedy against company, offi- 
cers and stockholders, | 6 

payment of capital stodc, | 5 
District steam corporations, | 12 
Drains and sewers, improYement 

corporations, | 16 
Duration, in certificate, § 2 
Educational institution, | 2 
Effect, when law to take, {61 
Election, agreement to consolidate, 

I 8 
Eminent domain, improTement cor* 
porations, | 16 

water companies, { Iff 
Execution a^inst stockholder, | 6 
Filing certificate, | 2 
Franchises, consolidated corpora- 
tions, i 

on re-incorporation, | 4 

transferred on consolidation, | 10 . 
Full liability corporations, | 6 

stockholder's liability, | 6 
Highways, condenmation, | 16 

improYcment corporations, | 16 
ImproTement, corporations, | 16 
Incorporation, § 2 

co-operatiTe corporationi, | 26 

district steam companies, | 12 
Insurance business, § 2 
Law business prohibited, | 2a 
Lawful purpose, { 2 
Laws repealed, { 50 
L^al services, business of famish 

ing . I 2a 
[81] 



irlcdginff certificate, | 2 
AmVkomB, pending on consolidation, 

I 11 
AdditioBal matter in certificate, { 2 
Agreement of consolidation, §§ 7, 8 
Appraiaal of stock on consolidation. 

Attorney!, furnishing of, | 2a 
Banking business, t 2 
Business, commencement of, | 3 

consolidated corporations, | 

lawful, I 2 

practice of law, § 2a 

steam corporations, { 12 

water companies, § 15 
Business office, in certificate, | S 
Capital, see also Stock 

amount in certificate, § 2 

consolidation, § 7 

co-operative corporations, | 30 

paying in in order to do business, 
I t 

payment of, | 6 

restrictions on commencement of 
business, { 3 
Certificate, co-operative corporations, 
§ 26 

full liability corporations, f 6 

of consolidation, | 7 

of incorporation, contents, | 2 

payment of capital stock, { 6 

re-incorporation, { 4 
Collection business, § 2a 
Commencement of business, | 3 
Condemnation, imiprovemeivt corpo- 
rations, § 16 
Consolidation, | 7 

actions and proceedings pending, 
I 11 

objecting ftockholders, rights of, 
I 8 

powers of consolidated corpora- 
tions, i 6 

rights of creditors, {11 

submission of agreement, § 8 

transfer of property, { 10 

liability corpora- 



Contribution, 

tion, I 6 
Co-operative corporations, | 

amendment of certificate, 

annual report, { 36 

corporate name, | 33 

directors, § 28 

dissolution, i 35 

dividends, | 34 

earnings, | 34 

elfftions, | 28 



25 
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Li*b!litieSy oonsolidated corpor*- 
tions, I 9 

full liability corporations, | 

on consolidation, {11 

on re-inooKporation, f 4 

transferred on consolidation, f 10 
Meetings, agreement to consolidate, 
f 8 

re-inoorporation, { 4 
Merger, see Consolidation 
Meters, examination of, § 18 
Moneyed corporation, { 2 
Name, consolidation agreement, { 8 

co-operative corporations, f 38 

in certificate, § 2 
Notice, consolidation agreement, f 8 

of re-incoiyporation, { 4 
Powers, consolidaJted corporations. 

Practice of law, f 2a 

Preferred stock, in certificate, | 2 

Principal business ofSce, in certifi- 
cate, § 2 

Property, transferred to oonsolidated 
corporation, f 10 

Purpose, in certificate, | 2 
practice of law, § 2a 
steam corporations, § 12 
water companies, { 15 

Railroad corporation, | 2 

Re-incorporation, S 4 

Remedy, dissolution of corporation. 

Re-organization, { 4 

Repeals, § 50 

Rights, on re-incorporation, | 4 

Roads, see Highways 

Short title, § 1 

Signing oertifieate, | t 



Steam corporations, | 12 
entry to cut off steam, | 14 
inspections ahd examinations, { IS 
meters, {13 
.pipes, fititings and other devices, 

S 13 
rent or remuneration, failure !• 

pay, { 14 
shutting off steam, { 14 
water companies, § 16 
Stock, see also Capital 
agreement of consolidation, | 7 
appraisal . of value on consolida- 
tion, {8 
consolidation agreement of stock- 
holders, § 8 
oo-operative corporations, S{ 29-Ji 
execution against stockholder of 

full liability corporation, § 6 
full liability corporations, { 6 
incorporation as stock company, 

§ 2 
number of shares in certificate, 

I d 

number of shares taken by incor- 
porators, I 2 
objection to consolidation, pay- 
ment for stock, { 8 
re-incorporation meeting, | 4 
stockholders' liability on consoli- 
dation, {11 
subscriptions transferred to con- 
solidated corporations, { 10 
Streets, see Highways 
Subscribers to certificate of incorpo- 
ration, I 2 
Supplemental certificate, f 6 

Title, 11 . . « ^ 

Transportation corporation, {2 
Water companies, condemnation of 
real pnpirtj, | 15 
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^otoowlMlgiiieiit of certificate, 16 
Additional matters in certificate, 24 
Agent, signature by, 16 
Banking business, 30 
corporations, 13 
fiscal agency, 31 
mortgagee, loans and Investments, 

31 
reoeiYing deposits, 31 
transfer, registration, ete.^ of oor> 

porate securities, 32 
trust agreements, 31 
Bond companies, 13 
Borrowing money, 30 
Business, banking business, 80 
incorporation as dedftning powers, 29 
insurance, 30 

legitimate purpose of corporation, 
29 
Capital, see also Stock 
obtaining subscriptions as violatloii 

of statute, 43 
restrictions where stock is without 

par value, 43 
right to pay in property, 48 
. secret agreement for purposes of 
evading statute, 43 
valuation of property given for 

stock, 43 
violation of statute at invalidating 
bonds, 43 
Cemetery association, right to exer- 
cise powers of, 29 
Certificate, acknowledgment, 16 
additional matters, 24 
contents of, 18 

directors, hicorporators and stock 
•ubsoriptionB, statement as to, 

duration of corporate axistenoe. 20 

ffling of, 17 

formal requisites of, 16 

location of principal buainesa office, 

20 
name of corporation, 18 
of payment of stock, see Stock 
signing, 16 

signing incomplete instrument, 17 
stock, statement as to, 19 

Charter, alteration or repeal of, 27 

Collection business, 15 

Consolidation, amendment of charter 
as substitute, 5fi 
amount of capital etock, 56 
constitutionality of statute, 64 
corporate act, consolidation as, 65 



Consolidation — Continuei 

corporate entity, effect of ooDsoll* 
dation on, 55 

creditors, effect of taking renewal 
notes, 67 

creditors, general rights of, 66 

creditors' waiver of rights, 67 

defective title of directors, iajfue- 
tion because of, 62 

determination of value by Ap- 
praisers, good-will, 60 

dissenting stockholders' contractual 
right on insolvency, 60 

dissenting stockholders' right to in- 
terest, 60 

domestic and foreign oorporationi^ 
54 

ezclusiveness of relief provided for 
dissenting stockholders, 61 

ezclusiveness of statutory methods, 
56 

fraud, right to oijoin, 61 

infiated capital as ground for la« 
junction, 61 

infiation of capital, 06 

injunction by dissenting itock- 
holder, 61 

judgment against constitaent, ef- 
fect of taking, 67 

judgment upholdii^^, opwatkNi of, 
62 

laches as bar to right t# object, 62 

mechanics' lien, right to file, 66 

merger distinguished from, 67 

necessity of, in order to acquire 
stock with another corporation, 
57 

ueceseity of traoafor of atoek, 55 

■ariies to action on constituent's 
liabUity, 67 

pending action, substituiioa of new 
corporation, 68 

powers and privileges of aew com- 
pany, 68 

property, lease limited to life of 
constituent corporatlou, 65 

property passing to consolidated 
company, 64 

property, rent reeerred under lease, 
65 

property, rights, privil^gee, fran- 
chises and interest, 65 

property, title to realty held under 

Sassive trust, 64 
lie policy, 54 
qualification of voten at 
challenge of, 62 
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OMiaolidatioii — Continued 

repeal of law pending consolida- 
tion, 57 

right as dependent on similarity of 
powers, M 

right to question title of directors, 
M 

stockholders' approval, necessity of, 
59 

stockholders' meeting, effect of mis- 
nomer in notice, 59 

stockholders' meeting, imisnomer in 
proxy, 60 

substitution of new corporation in 
pending action, 68 

taxation of stock transfer, 55 

tort committed after ineffectual at- 
tempt to consolidate, 68 

transmission of corporate powers, 
63 

trust distinguished from, 56 
Creation of business corporations, 12 
Creditors, surrender of matters of 

management to, 24 
Dentistry, practice of, 15 
Directors, incorporators need not be, 
12 

meetings outside state, 23 

necessity of incorporator's assent, 
23 

number of, 21, 26 

provision restricting increase ia 
number, 21 

qualifications of, 26 

resignation, 26 

right to name strangers, 22 

statement as to, 21 
Dissolution, 27 

saving of remedies against corpora- 
tion, 27 
Domicile as determined by certificate, 

25 
Educational institutions, 15 
Examination of titles, 15 
Existence, extension of, 27 

duration of, 20 
Filing of certificate, 17 
Full liability, corporation at def'md- 
ant, 52 

defective organization, 52 

execution against corporation, re- 
turn of, 52 

execution on judgment in rem, 52 

execution out of court of this state, 
52 

ezeeution, prevention of return by 
defendant or by operation of law, 
53 

ioneution returned " unsatisfied " 
on reqaeet of directors, 52 

judgment against corporation m 
bmding stockholders, 53 

nature <K, 50 



Full liability ~C7on<mii«d 

right to sue stockholders fai first in- 
stance, 51 

survival of, 51 
Gambling, companies for conducting, 

16 
Gas, production and distribution of. 

14 
General corporation law, relation to, 

9 
Guaranty companies, 13 
Hospitals, companies for conducting, 

15 
Incorporation, formal requisites of, 
16 

purposes of, 19 
Incorporators, 12 

statement as to, 21 
Indemnity companies, 13 
Insurance companies, 13, 30 
Law, practice of, 14, 29 
Loan certificates, issue of, 24 
Loan companies, 13 
Medicine, practice of, 16, 30 
Meetings of directors outside state. 23 
MoneySl corporations, 13 
Mortgage companies, 13 
Mortgages, loans and investmenta, 31 

to secure overissue of bonds, 30 
Name, 25 

effect of illegal selection, 19 

necessity of specifying, 18 

necessity of using name designated 
by charter, 25 

of corporation, 18 

university as part o^name, 18 
Natural gas companies, 14 

rights in streets, 30 
Pawnbroking business, 16 
Plate glass, replacing of, 30 
Powers, enumerating or limiftng, 24 

incorporation as defining, 29 
Practice of law, 14, 29 

declaration of pre-existing law, 42 
Principal business office, change of 
location, 25 

meaning of, 20 

motive controlling designation, 20 

necessity of etating, 20 

purpose of requiring designation, 20 

reservation of right to change, 21 
Promoters, 32 

abandonment of original scheme, 
41 

accounting, action for, 41 

breach of faith toward incor- 
porators, 41 

burden of proof, 34 

compensation, 36 

compensation, liability of organ- 
izers, 36 

compensation, release of sub- 
scribers, 37 

oontract ooncemlag management, 
41 
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Wtomotam — Oantimied 

«ontract)i, aeoeptanoe of beneflti^ 
40 

oontractt, acceptance of senricea of 
employee, 40 

•■Btracta, adoption and ratification 
of, 89 

eentracts aa to management of cor- 
porate affaira, 36 

eentracts of emploTment, 38 

•ontracta of, ri^ts and liabilitieB 
of corporation. 37 

eentracts, question of fact, 41 

oontracta relating to ownership of 
stock, 38 

eontracts to divide commissions^ 
39 

definition, 32 

determination of falsity of pro- 
spectus, 36 

du^ of subscriber to inTostigato, 
36 

false representations, 36 

false representations of agents, 86 

good faith, duty of, 41 

indemnity against lost, oontraei iof, 
35 

inference of fraudulent intent, 96 

knowledge of part of directors or 
stockholders of secret profit, 34 

liability for contracts and repre- 
sentations, 34 

profits secured by mortgage, 34 

relation to corporation and stock- 
holders, 32 ' 

representations as to payment of 
stock, 36 

rights and liabilities inter se, 41 

rights and liabilities of corpora- 
tions on contracts of, 37 

•ale of property to corporation, 33 

ierrices of, payment In stock, S7 

senrices of promoter, liability of 
stockholder, 37 

ftodc, irregularities in Issuance of, 
41 

•abstantial compliance with repre- 
sentations, 35 
Property, dealing in, payment of capl- 

Purposes for which corporations may 
be formed, 12 

of incorporation, 19 
Relation to other laws, 9 
Reorganization, alteration or exten- 
sion of business, 45 

creation of new corporation, 44 

effect as extending corporate exist- 
ence, 45 

increase of stock, 46 

object of statute, 44 

optional with stockholders, 46 

organization tax, 44 

presumption as to, 46 

rarriTai of causes of action, 46 



Scope of aet, 9 

Shares, see Stods 

Sick and death benefits, furnishing of, 

30 
Signing of certificate, 16 
Stock, assignment of good-will as pay- 
ment, 46 

certificate as constituting subscrip- 
tion, 28 

certificate of payment, object of 
requiring filing, 47 

certificate of payment, provision for 
forfeiture not self -executing, 47 

certificate of payment, right to con- 
tradict, 47 

certificate of payment, secret agree- 
ment to circumvent statute, 47 

certificate of payment, where stock 
is issued for property, 47 

change in numbisr of siiaree, 27 

change or par value, 19 

change of proposed name as affeet- ' 
ing subscriptions, 28 

defective organization as defense to 
subscriptions, 28 

false certificate of payment, 47 

filing certificate as to payment, 47 

full liability companies, see Full 
Liability 

incorporating for different purpose 
as affecting subscription, 28 

limitation on selection of par valiw, 
19 

limitation on transfer of, 24 

necessity of paying percentage , of 
subscription, 28 

of other corporations, right to pur- 
chase, 24 

pavment, discretionary with state 
to enforce forfeiture, 47 

payment, discretion of court on ap- 
plication to dissolve, 48 

payment, general applicability of 
clause saving remedies, 48 

payment, parties defendant to ao- 
tion after dissolution, 49 

payment, survival of liability for 
torts, 48 

payment, what remedies are saved, 
48 

preferred and eommon, 19, 28 

preliminary subscription to, 27 

statement as to stock, 10 

subscription, statement as to, 
21, 23 

vvriflcation of oertlfieate m to pay- 
ment, 46 
Stock Corporation Law» rolation to. 9 
Stockholders required to deal wltk 

corporation, 24 
Subscription, see Stock 
Title companies, 16 
Transportation companies 16 
Water companlta, 14 



Digitized -Dy 



<^df)gfe 



Digitized by 



Googk 



Digitized by 



Googk 



Digitized by 



Googk 



